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e Here in CCH'’s practical LABOR LAW REPORTS is provided 
swift, complete, and dependable coverage of “labor law.” The informa- 
tive weekly issues span the whole work-a-day world of statutes, regula- 
tions, rulings, court and administrative decisions, returns, forms, 
reports, instructions concerning the important federal and state regula- 
tion of labor relations and wage-hour problems. 


es Coverage includes: Taft-Hartley Act, National Labor Relations 
Act, Fair. Labor Standards Act, veteran’s reemployment rights, anti- 
discrimination laws, government contracts law relating to labor, anti- 
injunction laws, state labor relations acts, state wage and hour laws, etc. 


Pertinent amendments, regulations, rulings, interpretive bulletins, 
and court decisions are likewise promptly reported. Thus, subscribers 
always have the last word, the newest development, the latest twist 
and turn of events of interest or importance in the field of “labor law.” 


Write for Complete Details 
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In This Issue 





Dual Function of House of Lords 
Described by British Jurist 


The Right Honorable Lord Morton 
of Henryton, K. C., P. C., addressing 
the Assembly at the recent Annual 
Meeting in St. Louis, described the 
dual function of the House of 
Lords, which has both legislative and 
judicial powers. Demonstrating his 
scholarship and keen sense of humor, 
Lord Morton’s address manages to 
be amusing and informative at the 
same time. (Page 889.) 


Chief Justice Vinson Discusses 

Judicial Administration 

Meeting at St. Louis coincident with 
the 1949 Annual Meeting of the As- 
sociation, thirty-six state supreme 
court chief justices formed the Con- 
ference of Chief Justices, the first 
permanent organization in history 
of the heads of the highest state 
courts. Speaking to the distinguished 
gathering at the first Judiciary Din- 
ner of the United States, Chief Jus- 
tice Fred M. Vinson declared that 
efficient judicial administration re- 
quires businesslike methods in the 
courts, and invited study of the work 
of the Judicial Conference of the 
United States as an example of what 
the state conference might accom- 
plish. (Page 893.) 


Judge Harold M. Stephens Writes 

of Fifty Years of Change 

Judge Harold M. Stephens of the 
Court of Appeals for the District of 
Columbia recalls the first years of 
his practice of law at the turn of the 
century in this article which he 
planned to deliver as an address at 
the Annual Dinner in St. Louis 


THe AMERICAN Bar ASSOCIATION JouRNAL is published monthly 
= ntered as second class matter Aug. 25, 1920, at the Post O 
Price per copy, 75c; to Members, 50c; per year, $5.00; to Members 


September 8. Unfortunately, he was 
unable to attend the meeting be- 
cause of a sudden illness, and the 
draft of his remarks is printed here 
because of its value and interest to 
lawyers. He notes some of the great 
changes that have occurred in the 
work and responsibilities of members 
of the legal profession since 1900, 
and points out that some of the old 
problems are yet unsolved and that 
there are many new ones whose 
existence should be a challenge to 
every lawyer. (Page 897.) 


Past President of Canadian Bar 
Extends Greatings 

Members of the Association who 
were fortunate enough to meet 
Stanley H. McCuaig, the immediate 
past president of the Canadian Bar 
Association, and his wife at the An- 
nual Meeting in St. Louis, know that 
to speak of friendship between Can- 
ada and the United States is not mere 
oratory, for to meet Mr. and Mrs. 
McCuaig is to acquire two new 
friends. In his address before the As- 
sembly, Mr. McCuaig spoke of the 
things that our Canadian neighbors 
and we have in common. His re- 
marks show that international good 
will can be realized, and demonstrate 
that the relationship between Can- 
ada and the United States might well 
serve as a model for a world sick of 
war and rumors of war. (Page 901.) 


Robert F. Maguire Warns 

of a Third World War 

In a speech before the Assembly at 
the recent St. Louis meeting, Rob- 
ert F. Maguire of the Oregon Bar 


made a challenging analysis of the 
problems of making a lasting peace. 
He examines Hitler’s rise to power 
in Germany, and finds that the 
Treaty of Versailles, by which the 
victorious allied and associated pow- 
ers attempted to punish the German 
nation by imposing tremendous re- 
parations and severing German ter- 
ritory from the defeated land, was 
the seed from which the Nazi weed 
grew. He contrasts the Treaty of 
Versailles with the settlement made 
at the Congress of Vienna after the 
defeat of Napoleon, where, at the 
urging of the Duke of Wellington, 
the victors made a just treaty that 
gave Europe a century of peace. He 
warns that a treaty of vengeance to- 
day may well bring forth a crop of 


war in another generation. (Page 
905.) 


John Foster Dulles Proposes 

Personal Sanctions in Treaty 

In this brief article, Senator John 
Foster Dulles of New York notes that 
one of the mistakes of the makers of 
the Treaty of Versailles was their fail- 
ure to provide sanctions against in- 
dividuals for violations of its terms. 
He proposes that thought be given to 
remedying this defect when it is time 
to draft the treaty of peace that will 
bring World War II to an official 
end. This paper was read to the Sec- 
tion of International and Compara- 
tive Law at the 72nd Annual Meeting 
in St. Louis last September. (Page 
912.) 


House of Delegates Proceedings 

Are Summarized 

As is our custom, the JourNAL prints 
in this issue a complete summary of 
the proceedings of the House of 
Delegates at the 1949 Annual Meet- 
ing, including the text of all resolu- 
tions adopted. A summary of the 
proceedings of the Assembly will 
appear in a later issue. (Page 947.) 


by the American Bar Association at 1140 North Dearborn Street, Chicago 10, Illinois 
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Any Kind of 
Court Bond 
Without Delay 


—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 
FIDELITY & GUARANTY 
INSURANCE CORP., 
Baltimore 3, Md. 
FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





Originators of the Slogan: 


“Consult your Agent or 
Broker as you would your 
Doctor or Lawyer"’ 
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1949 TAX INFORMATION| 


New — Complete — Important 


Montgomery's 1949-50 FEDERAL TAXES 


ESTATES, TRUSTS & GIFTS 


Here is the ‘basic book’ for all those concerned with estate 
planning and procedure in any form, under any circumstances. 


This timely volume is an immediate and constant reference 
for all phases of planning, check-up, and filing of final re- 
turns. It is a complete summary of the application of the 
estate tax, gift tax, and features of income tax peculiar to 
decedents, estates, trusts, and beneficiaries. The book stresses 
the effects of the 1948 Revenue Act and illustrates when it ap- 
plies, how it works, and its advantages in the specific trans 
action. One volume, over one thousand pages..... $12.50 


CORPORATIONS & PARTNERSHIPS 


A concise and complete summation of the full range of 
corporate tax laws—to alert you to all changes, and to keep 
you abreast of the law as it stands today. 

Essential corporate ‘tax-facts’ are presented in the sequence 
as you will need them: code; regulations; amending revenue 
acts; citations; analyses; recommendations. It is an outstand- 
ing reference on all aspects of corporation taxes. From orig: 
inal lead to final check you have everything you need, when 
you need it... all in one place. Two volumes, over two 
RU UE a ks ees , _... $20.00 


Ready in December... Subscribe Today 


THE RONALD PRESS COMPANY 


15 East 26th Street, New York 10 





SEND ME—for five days’ examination 7 

Montgomery's 1949-50 FEDERAL TAXES | 
Estates, Trusts and Gifts, (One vol.). .. . .$12.50 | 
Cerporations and Partnerships, (Two vols.) 20.00 | 


PE ooeis Ve woes bes. s's 660.00 08.9 WL sk. Fenases ae | 
Se eee eee Ege hs hee : 
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Marked Copy Service 
Now Available 


Members who wish to bring particular articles in the 


Journal to the attention of non-members can now arrange 
to have marked copies of the Journal sent from Chicago. 


We are glad to make this service available, because 
the effectiveness of the Journal's work for the profession 
and the public depends considerably on many of its articles, 
editorials, etc., being read by non-members. 


If you send in the names and addresses and indicate 
as to each the article you wish us to mark for you, we shall 
be glad to send copies of the current issues, at $1.00 per 
copy to cover the special handling. If you wish copies sent 
to you for marking and mailing by you, they will be supplied 


at 50 cents per copy. 
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PATENT TACTICS 
AND LAW 


By Roger Sherman Hoar. An up-to-the- 
moment guide to air-tight patent protection. 
Indispensable to every attorney directly or 
indirectly concerned with patents, the new 
3rd Edition is rewritten to conform to 
revolutionary changes effected by THIS 
YEAR’S completely revised and renum- 
bered Rules of Practice of U.S. Patent Office. 
Experience-packed advice on avoiding pit- 
falls, dealing with competition. Points out 
important new Federal Tax savings on 
royalties. Contains scores of tested strategic 
suggestions on buying, selling, licensing 
patents, drawing up patent agreements. 
380 Pages. $7.00 


BUSINESS LAW 


By Th Conyngton, Lovis O. Bergh. New 
4th Edition aids in explaining legal princi 
ples to clients in plain business terms. 75 
Chapters cover: Contracts, Employment, 
Corporations, Partnerships, Property, In- 
surance, Bankruptcy — every phase of busi- 
ness law. Important new material deals with 
legal relationship between manufacturers, 
distributors, factors, selling agents, and 














LAW BOOKS 


New & Used 
Bought & Sold 





JOS. M. MITCHELL 


5738 THOMAS AVENUE 


PHILADELPHIA 43, PA. 


Other new topics include: Unfair 
Competition — Conditional Sales — Bank- 
ing — Liens — Financial Statements — etc. 
Shows law for each state in tabular form. 
270 Court Decisions. 47 forms. 

866 Pages. $5.00 


CORPORATE 
REORGANIZATIONS 


— Their Federal Tax Status. By Robert S. 








Good sound condition bindings —freight paid in U.S.A. 


1—U. S. Supreme Court Reports 


(a) 1-334 Single vol. edition... .$700.00 
(b) 1-334 in 92 Lawyers edition.. 275.00 
(c) 106-334 in 68 West edition... 165.00 
2—Board of Tax Appeals Reports 47 vol- 
umes & Tax Court Reports 9 volumes 145.00 
3—Federal Reporter 300 volumes....... 250.00 
4—Federal Reporter Second 1-65 & 
Supplement V-7 2... ccc ccccccese 50.00 
5—Federal Digest (Annual, not Lifetime) 
34 volumes to date (1949)....... 75.00 
6—federai Code Anno. & 1948 p. parts 
PO errr rere re 125.00 
7—Securities & Exchange Comm. Deci- 
sions & Reports 14 volumes...... 30.00 
8—American Digest System — Century 
thru 5th Decennial to date....... 500.00 
9—American & English Anno. Cases com- 
plete 53 volumes............... 45.00 
10—Federal Rules Digest 1938-1949 
2 Mi. epee meee 98 20.00 
11—Powell's Real Property Law 5 vols... 82.50 
12—Touimin's Anti-Trust Laws 7 vols... 125.00 
13—Wigmore Evidence 10 vols......... 90.00 
14—Williston Contracts 9 vols....... 90.00 
14A—Restatement Law 24 vols........ 125.00 
15—Amer. Law Reports 1-45............ 20.00 
16—Encyclopedia Forms 18 volumes..... 18.00 
17—Jni. Crim'l. Low & Criminology 38 
CME as a cuss cccaccedsacaes 350.00 
18—Lawyers Reports Anno. 70 volumes & 
N.S. 76 vols. & Perm. Dig. 10 v... 125.00 
19—Negligence-Compensation Cases Anno. 
9 vols. & Index 2 vols. & N.S. 
GoRD BD Pediat Bu ccccvcvcvccccess 200.00 





20—Ditto Old Series 39 v. & Index 2....$ 60.00 
21—Ruling Case Law 28 volumes & Perm. 

SEG PP C6 se ceuceprcecesecs 30.00 
22—Va. Law Register Old & New Series 

Se WEES Bev es ccseboccsceces 
23—Atlantic Reporter 200 volumes & Sec- 

GH Wc dicccnccccccces 450.00 
24—Atiantic Digest to date—45 volumes 225.00 
25—Delaware Reports to Atlantic, short 1, 

Tt  Ccccccasdpcceteuste 275.00 
26—Delaware Laws 1-41 less v. 7...... 200.00 
27—N. Y. Reports (C't of Appeals) 1-289 

less v. 130 plus Com. Law & Chan- 

cery less v. 12 + Supreme C't. to 

Reporter 55 vols. & Shepard 3 vols. 

—all in one lot, part buckram— 


225.00 


ORE LIE TT 85.00 
28—Northeastern Reporter 200 v........ 200.00 
29—Northeastern Reporter 200 v. and 

SE OE. die bina 'Ws cd de sedecusion 450.00 
30—Penn'a. Supreme Early 65 & State 

EE btu nxdbivestcccdes4stcntee 225.00 
31—Penn'a. Superior C't. Reports to At- 

Genie DeBGT. cccccccdecssccesse 225.00 
32—Selden Society Publications, 64 vol- 

MED 6. oda dhdadvgvcsdocvedcsctc 500.00 


33—Rebinding standard American law re- 
ports in law buckram freight paid 
minimum 50 volumes—per volume 1.25 
34—Binding periodicals, briefs and cases 
average size—per volume........ 4.00 











Hol This timely treatment of corporate 
problems under the tax laws — prepared by 
the Tax Administrator of Schenley Distill- 
ers Corporation — clarifies the entire reor- 
ganization section of the law. Shows how 
reorganization may be a desirable move 
when economic events, legislative changes, 
court decisions, or other developments have 
created adverse effects or indicated more 
favorable opportunities. Gives important 
information on what the courts will and will 
not sanction. Tells what taxpayer must do 
before and after reorganization. 

402 Pages. $7.50 
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Announcing 


A SUBSCRIPTION PLAN 
FOR PUBLICATIONS OF 


The Committee on Continuing Legal Education 
of the 


American Law Institute 
collaborating with 


The American Bar Association 


FIRST SERIES 





Legal Problems in Tax Returns 


Lifetime and Testamentary Estate 
Planning 


Drafting of Partnership Agree- 
ments 


a 


Labor Negotiations 


* 


Basic Accounting for Lawyers 


* 


Price and Service Discriminations 
Under the Robinson-Patman Act 


@ Available for immediate delivery 
* Available early in 1950 


SUBSCRIPTION RATE 


$10 for six publications, 
Single copies $2 each. 


AMERICAN LAW INSTITUTE 
133 South 36th Street 
Philadelphia 4, Pa. 


Enclosed find my check in the sum of $10.00, for which 
please send me Series One of the Publications of the 
Committee on Legal Education. 





PRINT OR TYPE NAME 





PRINT OR TYPE ADDRESS 





MAKE CHECK PAYABLE TO AMERICAN LAW INSTITUTE 














Vi 


American Bar Association Journal 


JEROME 
FRANK 


has written the 
book of the year for 
the legal profession 


One of the most stimulating of mod- 

ern writers on the American judicial 
system offers his controversial views on 
judges, juries, and lawyers, and on “court- 
house government” as it actually exists. 

COURTS ON TRIAL is a vigorous ex- 
position of how in the author's opinion 
the judicial system sometimes obstructs the 
justice it seeks to assure, and shows how 
he thinks greater justice can be achieved. 
Distinguished as a lawyer, federal judge, 
chairman of the SEC and a prolific writer 
on legal matters, Judge Frank has wide 
acquaintance with many branches of 
knowledge from anthropology to psychol- 
ogy. His widespread interests give unusual 
depth and meaning to everything he writes. 


Just published, 380 pages, $5.00 


COURTS 
ON TRIAL 


MYTH AND REALITY IN 
AMERICAN JUSTICE 
By Jerome Frank 


At your bookstore, 
PRINCETON UNIVERSITY PRESS 
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reprinted from the 


Address Orders to 


HARVARD LAW REVIEW 


Available on the following topics: 


Conflicts of Laws............ 
ERP Say ep = ek elt 


Federal Taxation......... 


Towels: .. cscactdvearoiius 


Wills and Future Interests... . 


HARVARD LAW REVIEW ASSOCIATION 
CAMBRIDGE 38, MASS. 
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1.75 $2.25 postpaid 
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1140 North Dearborn Street, Chicago 10, Ill. 

















INSURED WILLS? 


NO MATTER HOW CAREFULLY A WILL IS DRAWN, 
life insurance may be needed to guarantee that the testator’s 
wishes will be carried out. Today’s high taxes and administra- 
tion costs often use up large portions of an estate which a 
testator expects to go to his beneficiaries. Life insurance at an 
annual premium cost of but a few cents on the dollar can be 
used to replace these losses, leaving the estate intact for dis- 
tribution as planned. 

Your nearest Prudential office will be glad to discuss with 
you ways of using life insurance to implement the terms of a 
will and to make certain that the needs of beneficiaries will 
be met. Your clients will appreciate this service. 





THE PRUDENTIAL 
INSURANCE COMPANY OF AMERICA 
e 8 mutual life insurance company 
HOME OFFICE, NEWARK, N. J. WESTERN HOME OFFICE, LOS ANGELES, CALIF. 
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Aeres the Storg! 


MINGTON ELECTRIC DELUXE TYPEWRITER is attracting atten- 
is everywhere. And deservedly so! 

’ pe the typing of briefs, for example. An unbelievable number 
can ear be ane on the caren Electric DeLuxe. 


< oer legible carbon copies. In addition one typing of a brief also eliminates 
time spent in several proof readings. 
It saves money —studies reveal that an increase of 10% or more in typing pro- 


ductivity results from each typing station equipped with an Electric DeLuxe. 


@ Investigate how electric typing can turn out more work, better work with less 


effort. Send for FREE illustrated booklet “NEW OFFICE PROFITS THROUGH ELEC- 


TRICITY.” Address requests to Business Machines and Supplies Division, Dept. 
T-10, Remington Rand Inc., 315 Fourth Avenue, New York 10. 
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Do the Courts consider these 


Gree sample pages 


WEST PUBLISHING CO. 


Automobile 


Automobile spring 


Ax 

Ax handle 
Baseball bat 
Billiard cue 
Bottle 
Bludgeon 
Brass knuckles 
Brick or brickbat 
Buggy trace 
Cane 

Chair 

Chisel 

Club 

Cuspidor 

Eye hoe 
Fence pole 
Fingernail file 
Fist 

Gun 

Hammer 
Hands and feet 
Hoe 


"Deadly Weapons? - 


Hose 

Iron weight 
Knife 

Liquor bottle 
Piece of metal 
Piece of pipe 
Pin 

Pistol 
Pitchfork 
Quirt 

Razor 

Rifle 

Rock : 
Rubber hose 
Screw-driver 
Shoes 
Shotgun 
Sledge hammer 
Spring 
Steel-yard 
Stick 

Stone 

Switch 

Whip 


The Courts have ruled on all of 
the above objects. These rulings 


are at your command in one 


minute if you consult 


WORDS and PHRASES 
Permanent Edition 


ST. PAUL 2, MINN. 
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The Dual Function of the House of Lords: 


The Courts of England 


by the Right Honorable Lord Morton of Henryton 


® The Right Honorable Lord Morton of Henryton addressed the members of the 
American Bar Association at the St. Louis meeting in the evening of a long day during 


which many speeches and addresses had been delivered. It is a tribute to his per- 


sonality and charm, as well as to his ability as a speaker, that his audience never lost 
their interest in his words, and left the Assembly with the feeling that they had been 
present at one of the highlights of the Annual Meeting. 





® Any success I have achieved in the 
law has been largely due to my wife, 
not only because she is, if she will 
allow me to say so, a very nice wife, 
but also because she gave me a most 
valuable hint in advocacy early in 
my career. When I came back from 
the ’14-’18 war, I had to wait quite 
a while for a brief. Finally, a brief 
came in, to my great joy, and I in- 
vited my wife to hear me argue the 
case. At the end of it, having won 
it and thinking perhaps I hadn't 
done it too badly, I said to my wife, 
“Well, what was that like?” 

“Well,” she said, “it was very good 
but for one thing. When English- 
men are not quite sure about the 
next word, they say ‘er,’ and when a 
Scotsman isn’t sure about the next 
word he says ‘eh’. You said ‘eh’ sev- 
eral times.” Well, I was quite un- 
aware of it, but she was right, and I 
dropped it. 

Before I say anything more I want 
to read to you a message from the 
General Council of the Bar of Eng- 
land and Wales which is as follows: 


The General Council of the Bar of 
England and Wales, on behalf of the 


Bar, desires (and then follows my 
name) to convey to the members of 
the American Bar Association assem- 
bled at their Annual Congress in St. 
Louis their best wishes for the suc- 
cess of the occasion and for the wel- 
fare of the legal profession in America. 

Many members of the Bench and 
Bar in London have recently had the 
great pleasure of meeting Mr. Frank 
E. Holman, your esteemed President, 
and Mr. Jacob Lashly, Chairman of 
your Association’s Committee for Aid 
to Europe, and took the opportunity 
of thanking them as representing all 
the American lawyers who generously 
sent food parcels to English barristers 
and solicitors. 

From 19th-26th July, 1950, the Con- 
gress of the International Bar Asso- 
ciation, whose Headquarters is in the 
United States, will be held in London, 
and the Bar of England will look for- 
ward to meeting many of you in per- 
son at that time. 


G. RussEtt Vick (K.C.), Chairman 

of the General Council of the Bar 

E. A. Gopson, Secretary of the General 

Council of the Bar 

I bring also an oral message of 
warm and friendly greetings from 
the Bench of England to the Bench 
and Bar of America. The names of 
your great judges are well known to 


us in England. I refrain from telling 
you whom we regard as the greatest 
American judges, past and present, 
for reasons which you will readily 
appreciate. Omissions might be tact- 
less. You may know the story of the 
tactful naval cadet, who was being 
examined orally in history by an ad- 
miral, a captain and a commander. 
The admiral asked him to name 
three great British admirals. To this 
the boy tactfully replied, “Drake, 
Nelson, and—I am sorry, sir, I did 
not catch your name.” 


American Decisions 
Cited in England 


I might add that we have had many 
American decisions cited to us in the 
House of Lords and Privy Council 
since I became a member of these 
bodies and for many years before 
that. In the great principles of law, 
the two countries vary very little 
although there are, of course, dif- 
ferences in procedure. 

Now, I have been wondering ever 
since I got your very kind invitation 
what my subject should be tonight. 
I considered whether I should de- 
liver a dissertation upon some branch 
of the law, tracing its development 
in England and America respectively. 
But I rejected that idea firmly. I felt 
that such a dissertation would weigh 
heavily upon you at the end of a 
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busy day. 

I feel that I came here tonight in 
two Capacities; first as a lawyer who 
has worked hard at the law for many 
years, speaking to the members of 
the legal profession in America; and, 
secondly, as a judge who, much to 
his own surprise, has risen step by 
step to the House of Lords. For that 
reason I decided to speak on three 
topics of a practical, present-day 
nature. I decided to try first to tell 
you what the ordinary lawyer in 
Britain feels toward America in gen- 
eral and the American Bar in par- 
ticular, adding some remarks about 
freedom as I conceive it. Then I shall 
try to tell you shortly what the House 
of Lords is like today and how it does 
its legal and other work. And if and 
so far as there is time, I shall try to 
give you a plain, unvarnished ac- 
count of the various courts which 
exist in England today. 


Important for Britain, America 

To Know Each Other 

I feel that perhaps the most impor- 
tant thing in the world today is for 
Americans and Britons to know more 
about one another, and if I can do 
even a little to help that knowledge 
I shall do more good than I could 
do by discussing law and nothing 
but law. 

When I was a young man, an el- 
derly friend said to me, “You may 
have to make many speeches in your 
life. Always remember—and many 
speakers forget it—that every speech 
should have a beginning, a middle, 
and an end; and, as a rule, the nearer 
the end is to the beginning, the bet- 
ter your audience will be pleased.” 

Well, you have had the beginning, 
and now I am coming to the middle. 
First, then, what do British lawyers 
feel toward you? I think I am an 
ordinary, typical British lawyer of 
the type who has kept to professional 
work and has never had anything to 
do with politics. 

We lawyers feel, first and foremost, 
a very deep sense of comradeship. 
You have been in two great wars our 
comrades in arms, as well as our 
comrades in the law, and we shall 
never forget the days when we stood 
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together to preserve civilization and 
freedom. 


Recalls American Cooperation 
in World War | 


In this last war, I was too old to fight 
unless and until the Germans should 
land in England, but I had a very 
vivid experience of American co- 
operation when I presided over the 
Black List Committee at the Ministry 
of Economic Warfare. Probably you 
know that the object of that com- 
mittee was, by certain means, to in- 
duce neutrals to refrain from send- 
ing useful goods to our enemies. 
American representatives sat with me 
on that committee, and I can say 
with perfect truth that they could 
not have been more friendly, more 
helpful, or more cooperative in work- 
ing for the common cause. For my 
own work you were kind enough to 
award me the Medal of Freedom, 
and I am very proud of it. 

With that sense of comradeship we 
feel a very great sense of gratitude 
for all that America has done and is 
doing to help Britain and the na- 
tions of Europe toward recovery 
after the ravages of war. Whatever 
disagreements have risen or may 
arise between the two nations, what- 
ever bitter things may be said from 
time to time, that sense of comrade- 
ship and gratitude will, I am sure, 
always prevail in the end. 

Finally, we look upon the lawyers 
of America as joining with us in the 
deep-seated resolve that the rule of 
law, and not the rule of force, shall 
prevail in the world. The function 
of lawyers in both countries is to up- 
hold freedom and that justice which 
is the basis of freedom in the face of 
would-be dictators by whatever label 
they may describe themselves. 


Fair Trial ls Guarantee 

of Liberty 

What is the true guarantee of free- 
dom in any country? That every 
man, whatever his politics or his re- 
ligion or his race, however powerful 
his opponent, is sure of a fair trial. 
There is nothing that would more 
quickly turn me into an anarchist 
than to feel that I could not get 
justice because the other man was 


richer or more influential than my- 
self. Apart from seizing military 
power, what is the first thing that 
every dictator, or would-be dictator, 
does? He tries to obtain a servile 
judiciary and a servile Bar. 

Much has been said on this subject 
already since this convention began, 
and I shall only give you three quo- 
tations which I thought at the time, 
not perhaps wrongly, were rather 
significant. 

In 1936, Dr. Frank in Berlin, said, 
“The law is an instrument in the 
hands of the Fuehrer for the realiza- 
tion of National Socialism.” 

In 1942, Hitler said, as to the 
People’s Court in Germany, “Judges 
who do not recognize the needs of 
the hour will be removed from 
office.” 

Nor are these ideas dead today by 
any means. Mr. Vishinsky in 1948, 
when it was suggested that the Danu- 
bian problems should be referred to 
the International Court of Justice, is 
reported as having said, “Law is an 
instrument of politics. There can be 
no Chinese Wall between politics 
and war. There are libraries full of 
books trying to prove the contrary, 
but it is now known to be a legal 
fiction.” We in Britain and you in 
America do not so regard it. We re- 
gard it as essential that the law 
should never sink to being an in- 
strument of politics. 


Tells of Distrust 

of Nonjudicial Courts 

I would add this. I have a profound 
mistrust of nonjudicial tribunals, 
however honest and well meaning 
they may be. A judge is trained in 
the laws of evidence; he does his 
work in public; he is personally re- 
sponsible. Not only does he wish to 
do justice, but he naturally wants 
people to say he is a fair and wise 
judge. He applies established prin- 
ciples and gives the reasons for his 
decisions and is subject to appeal. 
All these things are safeguards which 
should not be withdrawn from any 
tribunal doing judicial work of any 
kind. These are only my own views, 
but they are closely linked with the 
observations which I have just made 
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about freedom. And apart from the 
risk of withdrawing these safeguards, 
there is no doubt that a perfectly 
honest and well-meaning lay tribu- 
nal can follow a line of thought 
which is wholly misguided. 


Army Court Martial 

ls Example 

May I just give you one simple in- 
stance of that? When I was in the 
Army, I was detailed to defend at 
court martial two sergeants, and the 
charge was that they had knocked 
down a messenger who had carried 
an important cipher message, had 
kicked him and torn up the message. 

On being detailed to defend them, 
I went to see them in the detention 
room to hear what they had to say 
about it, if anything occurred to 
them to tell me. They said, “Well, 
sir, the truth is this. We had just 
had a bit too much whiskey in the 
sergeants’ mess, and when we came 
out into the open air it went to our 
heads, and there was a bit of a 
skirmish,” and that was all they 
remembered. 

With these illuminating instruc- 
tions, I proceeded to go on with the 
court martial and waited to see what 
the prosecution proved. Well, the 
prosecution called in the cipher mes- 
senger who said that two men came 
out of the sergeants’ mess, one of 
them rushed at him, kicked him, 
knocked him down and took the mes- 
sage and tore it up, but the other 
seemed to be trying to restrain him. 
Then they called a military police- 
man who said he had taken these two 
men, the accused, into custody. (I 
had insisted, I may say, on their 
being tried separately.) 

Well, Sergeant A having been tried 
first and that evidence having been 
given, I, of course, didn’t call up any 
evidence. I didn’t put Sergeant A in 
the box but submitted that they 
couldn’t possibly convict Sergeant 
A because all the evidence that had 
been given indicated that it was 
equally consistent that it had been 
Sergeant B who committed the as- 
sault. That, they agreed, was a per- 
fectly plain and obvious thing. 
Well, the court martial accepted 
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it, not altogether willingly perhaps, 
but they accepted it, and we ad- 
journed for lunch. 

After lunch, Sergeant B came out 
for trial, and I thought perhaps there 
might be some more evidence, but 
no, the same evidence was called, the 
messenger and the military police. 

When they had finished, I stated 
that just as they had failed to prove 
that Sergeant A had committed the 
assault, equally they had failed to 
prove by the same evidence that 
Sergeant B had committed the 
assault. 

The President tapped impatiently 
with his pencil on the desk. “Cap- 
tain Morton,” he said, “you don’t 
seem to understand the position. One 
of these two men assaulted this 
messenger, didn’t he?” 

I said, “Yes Sir.” 

“Well,” he said, “we acquitted the 
other man this morning.” 

I said, “Yes Sir.” 


He said, ““Then it must be this one 
who is guilty.” 

Now, you can see for yourself that 
a very honest tribunal may very well 
have convicted the man who was 
trying to restrain the assault, and I 
give you that as an example of the 
danger of untrained minds dealing 
with judicial problems. 


Judges in Britain 

Are Independent 

One other observation as to justice 
and freedom. The judges in Britain 
today are entirely independent of the 
executive as, no doubt, they are in 
America. Yet our system of judicial 
appointments in England appears, 
on the face of it, to be quite inde- 
fensible. Appointments are made by 
His Majesty the King, but of course 
he acts on advice and never in mod- 
ern times has he rejected that ad- 
vice. Who then advises the King? 
As to the appointments of judges of 
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the High Courts and many lesser ap- 
pointments, the Lord Chancellor. 
As to appointments to the Court of 
Appeal or the House of Lords, the 
Prime Minister. This would seem to 
open an avenue to appointments for 
purely political reasons: The Lord 
Chancellor comes in and goes out 
with the Government after each 
Parliamentary election. The Prime 
Minister is, of course, the leader of 
one political party. Yet I can honest- 
ly say that I know of no judge on the 
bench in England today whose ap- 
pointment was made for political 
reasons. 

Each successive Lord Chancellor 
in my time has been so imbued with 
the spirit and traditions of the legal 
profession that he has directed his 
mind solely to the question, “Who is 
the best man for the job” when any 
appointment has fallen vacant. And 
successive Prime Ministers have had 
the good sense to realize that the 
Lord Chancellor knows far better 
than they do who is the best man for 
the job. 


Americans Think House of Lords 

Is Ultra-Conservative 

I now come, as I promised to some 
general observations as to the House 
of Lords. I have found that many 
Americans confess that they have no 
very clear ideas about the House of 
Lords, who sits in it, and what it 
does. There used to be a vague gen- 
eral impression that the House of 
Lords is full of rather chinless de- 
scendants of the old nobility who, 
when they take the trouble to attend 
at all, spend their time in passing 
all Conservative measures and throw- 
ing out all Liberal or Socialist 
measures. 

When I was first here in 1911, I 
saw some musical comedies, and 
there was usually a comic character 
with projecting teeth who was an 
English peer, was named Percy or 
Algy, and was generally pushed 
around by the hero and his friends. 
Of course, this assembly of intelli- 
gent men and women knows better 
than that, but there are still some 
misconceptions, even among the best 
educated people, as to what the 
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House of Lords does, who sits in it, 
and why. 

Well, first of all, what does the 
House of Lords do? Its functions 
fall under two heads: 

First: It’s judicial function, as the 
final Court of Appeal from England, 
Scotland, Wales, and Northern 
Ireland. 

Second: Its legislative functions. 


Lords of Appeal 

Do Judicial Work 

The judicial work of the House of 
Lords is done entirely by the Lord 
Chancellor, the nine Lords of Ap- 
peal, of whom I am one, and any ex 
Lord Chancellor, such as Viscount 
Simon, or retired Lord of Appeal, 
who is good enough to reinforce us 
from time to time. We who sit to 
hear appeals regularly are called 
“Lords of Appeal in Ordinary” be- 
cause it is our everyday work to per- 
form this office, the other persons 
who sit coming in to do it as a means 
of helping us. 

Five Lords sit to hear each appeal, 
and their sitting is in theory a sitting 
of the whole House of Lords. We sit 
in the House of Lords; we start with 
prayers by a Bishop; when giving 
judgment we are described as mak- 
ing speeches in the House, and a vote 
is formally taken as to whether the 
appeal should be allowed or dis- 
missed. We do not sit in robes be- 
cause we are sitting as peers and not 
as judges; otherwise the hearing is 
conducted much as it would be in 
any other appellate court. We re- 
serve all our judgments, and if there 
is a difference of opinion, each mem- 
ber expresses his own views and his 
own reasons when we deliver our 
judgment later. 

The position of other peers, when 
the Lords of Appeal are sitting, is a 
curious one. They are free to come 
in if they wish, and some people 
hold the view that constitutionally 
they are free to vote, but by long 
usage of course they never vote. I 
am confident that if a lay peer did 
register his vote as to an appeal we 
simply should not count it. 

There is perhaps an illustration of 
the flexibility of the British Consti- 


tution, but it is common sense. 


How House of Lords 

Works as Legislature 

I now come to the legislative func- 
tions of the House ot Lords. When 
the House is sitting as a legislative 
body, every peer who is eligible to 
sit has an equal voice, of course, in 
its decisions, and I think that anyone 
who came to the House when it was 
sitting as a legislative body and con- 
sidered with inside knowledge the 
men who are sitting there would find 
it an interesting study. I am not go- 
ing to embark on the thorny topic 
of how to improve the House of 
Lords. In theory it is difficult to de- 
fend the hereditary principle, and I 
shall not attempt to do it, but I can- 
not help pointing out that no two 
people seem to agree as to how the 
House of Lords should be reformed. 
I shall content myself by trying to 
give a brief picture of how the House 
of Lords works in practice, when it is 
legislating. 

The majority of those present at 
any sitting are men who have been 
given a peerage because of the work 
they have done for their country in 
one capacity or another. Leaving out 
the Lords of Appeal, and, for the 
moment, the Lords Spiritual, you 
find in the House, for example, 
great soldiers, sailors and airmen 
who have been given peerages for 
their services. You find there men 
whose lives have been spent in busi- 
ness. You find men who have been 
distinguished as professors, doctors, 
scientists and surgeons, and men who 
have served the State well as ambas- 
sadors or governors. You also find 
men who are peers simply because 
their fathers were peers, but the 
hereditary peers who attend the 
House regularly are generally men 
who have a real interest in the work, 
and they often are men who have 
a specialized knowledge of some 
subject. 


Archbishops Make 
Valuable Contribution 


Coming back to the Lords Spiritual 
whom I have mentioned earlier, 
most valuable contributions are 

(Continued on page 966) 
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'The Business of Judicial Administration: 


by Fred M. Vinson + Chief Justice of the United States 


= “Effective judicial administration requires the establishment of businesslike methods.” 
With this as his theme, Chief Justice Vinson described how the Judicial Conference 
of the United States had brought about improvements in the federal court system, 
and offered the federal conference as an example of what the Conference of Chief 


Justices, composed of the heads of the forty-eight state supreme courts, might do. 
Taken from his address delivered at the first Judiciary Dinner of the United States 
held at St. Louis coincident with the 1949 Annual Meeting of the Association, the 
Chief Justice's words are an excellent description of the aims of both the federal 


and state judicial conferences. 





=" I am very happy to have been 
preceded tonight by two such de- 
lightful and interesting speakers as 
the distinguished Chairman of the 
Conference of State Chief Justices 
and the able and eminent President 
of the American Bar Association. 
Recently I had begun to feel that 
after-dinner speaking was on its way 
out, and hesitated to impose myself 
upon you in'the face of a new trend 
toward speechless banquets. I have 
noticed several straws in the wind. 
As an example, I cite the Chicago 
Bar Association’s Diamond Jubilee, 
about which one report triumphantly 
noted that “not a single speech was 
delivered by any of the distinguished 
judges, lawyers, or guests who were 
present”. 

Now, this new trend has so much 
in logic and experience to support it, 
that I hesitate to continue. How- 
ever, there are many old banquet- 
table precedents upon which I can 
rely, and their value has been con- 


siderably enhanced by the addresses 
you have just heard. After hearing 
what I have to say you may conclude 
that these precedents are clearly dis- 
tinguishable, but I have decided to 
rely upon them and proceed, even 
though it results in a death-blow to 
the doctrine of stare decisis. 

First, I should like to ask the mem- 
bers of the Conference a very blunt 
question: Why have you come to St. 
Louis? What justifies the great labor 
and expense that went into the or- 
ganization of this conference? 


Improvement of Administration 
of Justice Is Conference Purpose 


With all due respects for our hosts, 
the City of St. Louis and the State of 
Missouri, I venture to say that none 
of us came here for the climate. Nor 
did we come primarily because we 
are lawyers or even judges. We are 


here because we are Chief Justices or 
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their representatives, officers charged 
with responsibility in the administra- 
tion of the courts, and because we 
are sincerely desirous of improving 
the administration of justice in those 
courts. We are here because we be- 
lieve that the business now handled 
by the courts belongs in the courts, 
because we believe in the safeguards 
which surround litigation, and be- 
cause we believe that the courts can 
do the job! 

Commentators have often noted 
the fact that courts are never criti- 
cized so much for their decisions as 
for their administrative deficiencies 
—excessive delay and expense and 
needless technicality. English liter- 
ature is full of barbs aimed at this 
invidious trio. We who are charged 
with responsibility for court adminis- 
tration should not easily forget the 
old apothegm, “Agree, agree, for the 
law is costly,” or Lord Tennyson's 
scornful reference to “The lawless 
science of our law”, or Hamlet's list- 
ing of ‘The law’s delay” as one of 
the “whips and scorns of time”, or 
Dickens’ caricature of the courts in 
the famous case of Jarndyce v. Jarn- 
dyce, in which, as you will remember, 
“the little plaintiff or defendant, who 
was promised a new rocking-horse 
when Jarndyce and Jarndyce should 
be settled, has grown up, possessed 
himself of a real horse, and trotted 
away into the other world . . . but 
Jarndyce and Jarndyce still drags its 
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dreary length before the Court, per- 
ennially hopeless.” We should be ill- 
advised to dismiss these criticisms of 
the courts either as out-of-date or en- 
tirely the products of writers’ fertile 
imaginations. 


Courts Should Be Administered 

Like a Business 

That such criticism is valid even to- 
day is due, I am convinced, to the 
fact that many judges and legislators 
have failed to realize the administra- 
tion of the courts is a business, and 
that effective judicial administration 
requires the establishment of busi- 
nesslike methods. Such a program, 
in my opinion, presents the most im- 
portant and challenging project fac- 
ing the American Bench and Bar 
today. 

If court administration is to be 
placed upon a businesslike basis, it 
seems only logical that we should 
examine, by way of analogy, some of 
the practices adopted by successful 
business. What techniques, we may 
ask ourselves, has business adopted to 
secure the maximum of efficiency 
and economy in its operations? Let 
us examine a few of the business 
techniques which might be applic- 
able to the work of the courts. 

In the first place, a successful busi- 
nessman employs an accountant or 
business manager who maintains the 
records, studies possible economies, 
and is able at any time to prepare 
analyses truly reflecting the financial 
status of the business. Do you have 
an administrative assistant who keeps 
an accurate account of your produc- 
tion and expenses—one who imple- 
ments the administrative policy 
decisions? 

A businessman knows his inven- 
tory—the nature of every item and its 
rate of turnover. Do you know the 
condition of your inventory: How 
many cases are before your courts, 
the average time required for their 
disposition, the causes of any delays? 

A businessman knows his person- 
nel. He keeps informed about the 
work load in each of his departments. 
He shifts personnel when that load is 
unevenly distributed. Are you able 
to maintain such a personnel policy? 
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Or are some of your courts over- 
worked, while others are overstatted? 
holds frequent 
meetings with the officers in charge 
of his various departments and oper- 
ations. He studies the methods of 
other businessmen and meets with 
them to discuss common problems, 
techniques and experiments. Do you 
hold meetings with the judges of 
your state to discuss the problems 
which confront them and the state 
judicial system as a whole? 


A businessman 


Adoption of Business Methods 

Will Take Time 

A businessman also keeps zealous 
watch over his costs. He is ever on 
the alert to obtain more effective re- 
sults with the available men and 
equipment. If he decides that he 
needs new machinery, new niethods, 
new locations or expanded plant fa- 
cilities, he presents the facts to his 
board of directors and requests au- 
thority to carry out the proposed im- 
provement program. Do you have 
such facts at your ready disposal? 
Do you know whether your courts 
are located where they are most 
needed and whether they are ade- 
quately staffed? Are you searching 
for ways to reduce costs? 

I realize that an organization ca- 
pable of carrying out the kind of pro- 
gram I have indicated cannot spring 
up overnight. I also realize that the 
“stockholders” to whom we as busi- 
nessmen must turn for authority— 
the legislatures—have not in most 
cases sanctioned programs as ambi- 
tious as I have indicated are neces- 
sary. 

Nevertheless, I think it can be 
demonstrated that two. essentials 
underlie the most effective adminis- 
tration of our judicial systems. First, 
there must be some continuing or- 
ganization which can gather statis- 
tics, make studies, conduct experi- 
ments, and generally integrate the 
administration of the various courts 
of the jurisdiction. Second, within 
each jurisdiction there must be fre- 
quent interchange of ideas and sug- 
gestions by judges representing all of 
the courts. If the legislatures can be 
shown that through the adoption of 


such a program the courts can be 
made more efhcient—delays mini- 
mized, technicalities decreased and 
expenses lowered (perhaps | should 
have placed this item first) —their ap- 
proval will, I am confident, follow 
swiftly. 


Conference Faces 
Challenge 


This, as I see it, is the challenge and 
the opportunity facing the Confer- 
ence of Chief Justices—to find the 
best methods of state judicial admin- 
istration and to bring home to the 
citizens and their representatives the 
vital necessity for the adoption of 
businesslike techniques. Just as 
businessmen profit from the mutual 
exchange of ideas and experiences in 
meetings devoted to the discussion of 
common problems, you who are 
charged with the administration of 
state judicial systems may learn 
from one another. Chief Justice 
Vanderbilt has not been hiding the 
fact that New Jersey’s new adminis- 
trative program works extremely 
well, and in a moment I am going to 
tell you of some of our experiences 
in administering the federal court 
system. You may conclude that none 
or only a small part of the programs 
that New Jersey and the federal gov- 
ernment have established is desirable 
or feasible in your state. But there 
will be other ideas, programs, and 
experiences reported in meetings 
next year and thereafter. A forum 
for the discussion of judicial busi- 
ness, the business of running this 
gigantic industry called the courts, 
cannot help but pay. substantial 
dividends in increased efficiency and 
economy in courts throughout the 
country. 

I do not mean to minimize the 
benefits that the conference will 
bring through consideration of such 
topics as opinion writing and assign- 
ment of cases. These are important 
and worthwhile subjects, But I do 
want to emphasize, if I may once 
again, that the Conference can assert 
a tremendous influence in the broad- 
er field of judicial administration by 
providing a forum and a testing- 
ground for new ideas and proce- 
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dures, which, when proven in one 
state, may well commend themselves 
to judges and legislators in other 
states. I sincerely hope that some of 
the reports and resolutions to be 
made at the conferences will be pub- 
lished and circulated to the Bench 
and Bar throughout the country. 


Federal Judicial Conference 

Shows What Can Be Done 

lo illustrate the possibilities of ac- 
complishment which lie before this 
Conference and to indicate how we 
in the federal court system have at- 
tempted to achieve a business basis, 
| should like to tell you something 
of a similar organization, the Judicia! 
Conference of the United States, 
known until recently as the Confer- 
ence of Senior Circuit Judges. 

In 1922, largely through the efforts 
of Chief Justice Taft, what is now 
known as the Judicial Conference of 
the United States was established. 
The scope of the first meeting was 
limited to alleviation of crowded 
dockets by redistribution of judges. 
But it was a significant step. For it 
provided a permanent forum for the 
discussion of judicial business, and 
attendance at the Conferences be- 
came a part of the assigned duties 
of senior circuit judges. 

Under the skillful and devoted di- 
rection of Chief Justices Taft, 
Hughes and Stone, the work pro- 
ceeded apace. Of course, all the Con- 
ferences have been concerned with 
the condition of the dockets, the need 
for new judges, and with salary, pro- 
motional and expense problems of 
judges and judicial employees. In 
addition, earlier Conferences treated 
such specific issues as expedition of 
criminal cases, review of clerks’ fees, 
assistance to the Supreme Court in 
the formulation of the Federal Rules 
of Civil Procedure, elimination of 
the disparity of sentences imposed in 
different districts, establishment of a 
conference of district judges, and 
formation of an administrative office 
fer the federal courts, about which I 
shall say more in a moment. 

Since 1946, the Conferences have 
dealt with the system of appoint- 
ment and compensation of referees 


in bankruptcy, the fee schedules of 
United States Commissioners, selec- 
tion of jurors and increases in their 
compensation, habeas corpus pro- 
cedures, pretrial techniques, court- 
house building plans, establishment 
and supervision of the court reporter 
system, and codification and revision 
of the Civil and Criminal Codes. 
And these are samples only, not the 
complete catalog. 


Judicial Conference 

Has Had Cooperation 

I am very happy to report that the 
Judicial Conference has always en- 
joyed the generous cooperation of 
the executive and legislative branches 
of our government. Congress has in- 
dicated its reliance on the Confer- 
ence by requiring annual reports 
and recommendations for legislation. 
I might add that we have interpreted 
the statute to mean that we may not 
only make recommendations “for” 
legislation, the literal language of 
the statute, but “against” legislation 
as well. 

Congress has also established two 
other types of conferences of federal 
judges which meet to consider prob- 
lems of judicial administration. In 
each circuit there is a Judicial Coun- 
cil, consisting of the circuit judges, 
whose function is to supervise the 
work of the district courts. At each 
semi-annual meeting, the council 
considers the condition of the dock- 
ets in every district court within the 
circuit, and the number of cases and 
motions held under advisement by 
judges for more than thirty days. 
The councils are authorized by stat- 
ute to “take such action thereon as 
may be necessary”. This may take 
the form of investigation into the 
causes for delay, recommendations 
for transfer of judges into congested 
districts, or directions as to the as- 
signment of cases within the district. 

In general, each council is empow- 
ered to “make all necessary orders for 
the effective and expeditious admin- 
istration of the business within its 
circuit”, and district judges are re- 
quired to “carry into effect all orders 
of the judicial council”. While their 
primary concern is thus with local 
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and regional problems of administra- 
tion, the councils also participate in 
the solution of nationwide problems. 
They often make suggestions to the 


Judicial Conference, and, in turn, are 


frequently called upon to implement 
the latter’s recommendations, 


Circuit Judicial Conferences 
Have Proved Value 


In addition to the Judicial Council, 
each circuit has a Judicial Confer- 
ence of the Circuit, consisting of all 
district and circuit judges. These 
circuit conferences meet annually 
to discuss legislation and other mat- 
ters affecting federal judicial admin- 
istration. Under a procedure formu- 
lated by a committee of the Judicial 
Conference of the United States 
headed by Chief Judge Orie L. Phil- 
lips of the Tenth Circuit, the views 
of each circuit conference on all 
pending legislation are solicited by 
the parent conference and are trans- 
mitted to Congress along with its 
report and recommendations. The 
“Phillips Plan” also requires that dis- 
trict judges have at least equal repre- 
sentation on Judicial Conference 
committees appointed to consider 
proposed legislation affecting district 
judges and courts. 

The circuit conferences are thus 
closely integrated with the Judicial 
Conference of the United States. 
Furthermore, the Judicial Confer- 
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ence has adopted the policy of “con- 
sulting the district judges whenever 
it is reasonably possible to do so be- 
fore taking any action which affects 
the interests of the district courts 
whether or not such action relates to 
proposed legislation”. This policy is 
furthered by circulation of the agen- 
da of the Judicial Conference to all 
federal judges several weeks prior to 
its meeting in Washington. The 
views of all the judges on matters to 
be considered are welcome and, I 
assure you, are earnestly considered. 

The Councils and Conferences I 
have just described were established 
by the Administrative Office Act of 
1939. The accomplishments of the 
first ten years under the act have 
proved a rich reward to those of us 
who were engaged in furthering its 
enactment. For, every minute spent 
by the judges in these conferences 
and every dollar expended has been 
repaid many hundredfold in en- 
hanced efficiency in court administra- 
tion. 


1939 Administrative Office Act 
a Declaration of Independence 
The 1939 Act, which I regard as 
something of a Declaration of Inde- 
pendence for the federal courts, also 
created the Administrative Office of 
the United States Courts. With the 
establishment of the Administrative 
Office, the courts became separate 
and independent of the Executive 
in administrative matters, just as they 
have always been separate and inde- 
pendent in their decisions. Prior to 
1939, the appropriations for federal 
courts were included in the annual 
appropriations for the Department 
of Justice, and Attorney General 
Cummings himself recognized that 
it was “bad in principle and practice 
that the chief litigant before the 
courts should have the control of the 
financing, the budget, the account- 
ing and all the other details which 
are so intimately a part of the judi- 
cial administration.” Under the Act 
of 1939, responsibility for the busi- 
ness administration of the courts was 
put where it belongs—in the courts. 
Moreover, the Administrative Of- 
fice serves as a source of information 
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and statistics concerning the business 
of the courts. Some service of this 
kind had also been provided by the 
Department of Justice prior to 1939, 
but it was thought, quite properly, 
that an agency under the control and 
direction of the courts could per- 
form this service more effectively. 

The Administrative Office was 
therefore set up with two main di- 
visions: The Division of Business 
Administration and the Division of 
Procedural Studies and _ Statistics. 
Two other divisions—one concerned 
with bankruptcy administration and 
the other with probation matters— 
have since been formed. Let me de- 
scribe very briefly the functions of 
the two main divisions. 


Work of Two Divisions 

Is Described 

The Division of Business Adminis- 
tration supervises all administra- 
tive matters relating to the ‘offices 
of clerks and other clerical and ad- 
ministrative personnel in all federal 
courts except the Supreme Court, 
aids the Director of the Office in fix- 
ing the compensation of administra- 
tive personnel, maintains the payroll 
and disburses all moneys appropri- 
ated for the maintenance and opera- 
tion of the courts, purchases and dis- 
tributes supplies, provides accommo- 
dations, and, in general, acts as the 
business manager of the courts. 

The Division of Procedural Stud- 
ies and Statistics gathers information 
concerning the work of the courts, 
which it obtains from reports of the 
judges and clerks, and from periodic 
visits to the courts. It also makes 
recommendations as to more efficient 
procedures. The Division inquires 
into the reasons for delay in disposi- 
tion of cases which are pending longer 
than six months. It reports quarterly 
as to cases and motions held more 
than thirty days after submission to 
district judges and cases pending on 
reference to masters more than ninety 
days. These are the reports consid- 
ered by the various Judicial Coun- 
cils. I might add that the number of 
cases and motions held under ad- 
visement for more than sixty days 
has been very significantly reduced 


since these figures were first reported 

The types of statistics compiled by 
the Division range from the number 
of cases filed and terminated in each 
district court and court of appeals 
to a breakdown of bankruptcy cases 
in each district according to the sec. 
tion or chapter of the Bankruptcy 
Act under which the action was 
brought. An illustration of the util. 
ity of these statistics is provided by 
the recently enacted statute establish. 
ing twenty-seven new federal judge. 
ships. The data supplied by the 
Office supplemented the experience 
and recommendations of the Circuit 
Conferences and Councils. The re- 
ports of the committees of Congress 
accompanying the bills rely very 
heavily upon those data. In fact, 
each new judgeship is individually 
justified in these reports by the fig- 
ures prepared by the Office. 

The statutes also provide that the 
Director must “perform such other 
duties as may be assigned him by the 
Supreme Court or the Judicial Con 
ference of the United States”. These 
additional duties now include, in 
part, preparing the agenda for the 
Judicial Conference, arranging for 
the temporary transfer of judges, 
maintaining a continuing liaison 
with Congress, and scrutinizing all 
legislation affecting the courts. The 
Office also prepares the annual 
budget estimates for the federal court 
system, excluding the Supreme Court. 
These estimates are carefully studied 
by the Judicial Conference, which 
makes the final recommendations. 


Administrative Office Functions 

as Permanent Secretariat 

In sum, the Administrative Office is 
the fact-gatherer and business as- 
sistant of the courts. By statute the 
Office is “under the supervision and 
direction of the Judicial Conference 
of the United States,” and a standing 
advisory committee of the Confer- 
ence, consisting at present of Chief 
Judges Stephens, Biggs, Parker and 
Phillips, in addition to the Chief 
Justice, has rendered diligent serv- 
ice. The Office is, in effect, the 
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Fifty Years of Legal Change: 


The Lawyer of 1949 and the Lawyer of 1900 


by Harold M. Stephens + Chief Judge of the United States Court of Appeals for the District of Columbia Circuit 


® When so wise and experienced a jurist as Judge Stephens finds time to examine 


and evaluate the administration of justice, his comrades at law rejoice to listen. 


Members who attended the St. Louis meeting were naturally disappointed when 


illness prevented the Judge from making his scheduled address at the Annual Dinner, 


and to make some amends for the necessary omission there, the draft of the address 


is here published. 





® | have been thinking of my for- 
tunate association as a young lawyer 
in Utah with the great lawyers and 
judges of my father’s generation. 
Some will remember them or will 
have heard of them—Bradley, Critch- 
low, Dixon, Ellis, Van Cott, Raw- 
Howatt, Hiles, Zane, 
Especially 


lins, Varian, 
Hoppaugh and _ others. 
among the judges I remember 
Samuel R. Thurman, Chief Justice 
of Utah, and John Marshall, United 
States district judge. All these were 
great men in personality and char- 
acter, and this, added to aptitude for 
legal work, love for the law as a 
profession, application to the books, 
and vast and varied experience, 
especially in court work, made them 
truly great men professionally. It 
was a privilege to know them, to be 
associated with them from time to 
time in cases, and to have some of 
them practice before me when I was 

at undoubtedly altogether, too early 
an age for the good of the litigants 
a trial judge. 

Judge Thurman had a sense of 
humor which could not be repressed 


Bench. In the case ol 
Tilley, 51 Utah 617 
(1918), the court had to determine 


even on the 


Furlong v. 


the sufficiency of evidence to show 
mental incapacity of Tilley to exe- 
cute a deed. At the time the case was 
argued and decided, the Supreme 
Court consisted of five judges, of 
whom four were Republicans. Judge 
Thurman—a Jeffersonian Democrat 

had had, before giving up politics 
for the Bench, long, active experi- 
ence and much responsibility in the 
Democratic Party in Utah. He wrote 
the opinion for the court. Among the 
items of evidence introduced as tend- 
ing to prove that Tilley was not com- 
petent, one was that he had been 
into town in his 
buggy and come back without it; a 
second was that in the presence of his 
family he had tried to put on his 
own feet a baby’s shoes; a third item 
was that once at a church conference 
in Salt Lake City he had sat on a 
curb and put his feet in the water, 


known to drive 


saying he did so to cool them off. 
The fourth item was that he, a Re 
publican, once had said to a Demo- 


crat, “God will save the Republican 


Party”. Judge Thurman, in his 
opinion, said that the first item indi- 


The 


second item, he said, was ambiguous 


cated only absence of mind. 


perhaps Tilley had only been try- 
ing to amuse his grandchildren. The 
third item, he said, was not abnormal 
or unnatural, though it may not 
have been according to ethics in the 
But as to the fourth 
item of evidence, wrote Judge Thur- 
man, Tilley’s saying to a Democrat 
God would take care of the 
Republican Party ‘to the Democrat 


circumstances. 


that 


may have suggested the rankest kind 
of imbecility, but this court as a 
whole cannot accede to that view”. 

Judge Marshall, United States dis- 
trict judge from statehood in 1896 
until 1915 when he resigned and re- 
turned to the practice of law, was a 
Virginian by birth and rearing, ed- 
ucated at the University of Virginia. 
He was a man of austerity, dignity, 
great scholarly ability, firmness and 
dispatch. Like Judge Thurman, he 
was a judge and lawyer of the old 
school. Walking to the federal court- 
house one morning, he fell into step 
with Gibson A. Marr, a young man 
then (and now) prominent at the 
Utah Bar, later Chief Counsel of the 
Reconstruction Finance Corporation, 
and, thereafter, one of my law 
partners. After a dignified “Good 
morning”, Judge Marshall made 
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inquiry, “What are you doing now, 
Mr. Marr?” Marr replied: “I am 
organizing a corporation, I am acting 
as a trustee under a trust, and as 
receiver I am winding up the business 
of three corporations.” Judge Mar- 
shall then said: “But does not that 
interfere with your law practice?” To 
which Marr responded: “That, Judge 
Marshall, is my law practice.” To 
Judge Marshall and Judge Thurman 
and other lawyers of that day, to be 
a lawyer was to be in court. 


Developments Since 1900 

Should Give Concern 

If Judge Thurman and Judge Mar- 
shall could be again amongst us and 
acquaint themselves with the con- 
dition of the profession today as 
compared with its condition at the 
turn of the century when they were 
in their prime, they would note 
interesting developments in the legal 
profession, and some which might 
give them and should give present- 
day lawyers concern. 

Since the turn of the century there 
has been a substantial increase in 
the size of the profession. In 1900— 
six years after Judge Marshall be- 
came a United States judge—there 
were 114,703 lawyers in a population 
of 75,994,575; in 1910, 114,704 law- 
yers in a population of 91,972,266; 
in 1920, 122,519 lawyers in a popu- 
lation of 105,710,620; in 1930, 160,- 
605 lawyers in a population of 122,- 
775,046; and in 1940, the last date 
for which census figures are avail- 
able, 180,483 lawyers in a population 
of 131,669,275.1 The proportion of 
lawyers to the total population over 
the forty-year period referred to has 
not, it is to be noted, changed greatly. 
The figures, commencing with 1900 
and ending with 1940, are 662, 801, 
862, 764 and 729. 

As the population of the country 
has increased, litigation has also, and 
there has been a consequent substan- 
tial increase in the judicial person- 
nel of the courts. This increase of 
judicial personnel has, however, been 
incommensurate with the increase in 
the case load per judge. I refer to the 
United States courts, having no fig- 
ures available for the state courts. 
In 1900,? there were 13,225 civil and 
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10,607 criminal cases* commenced in 
the United States district courts; 
there were 101 judges‘ and the case 
load per judge was 236. In 1920, 
22,109 civil and 55,587 criminal cases 
were commenced; there were 112 
judges and the case load per judge 
was 693. In 1940, 34,734 civil cases 
and 33,401 criminal cases were com- 
menced; there were 199 judges and 
the case load per judge was 343. In 
1949, 53,421 civil and 34,432 criminal 
cases there were 
200 judges® and the case load per 
judge was 439. In the United States 
Courts of Appeals, in the year 1900, 
1,093 appeals were docketed; there 


were commenced; 


were 29 judges with a case load of 
38 per judge. In 1920, 1,523 appeals 
were docketed; there were $1 judges 
with a case load of 49 per judge. 
In 1940, 3,446 appeals were dock- 
eted; there were 57 judges with a case 
load of 60 per judge. In 1949, 2,989 
appeals were docketed; there were 
59 judges with a case load of 51 per 
judge. The total number of cases 
filed in the district courts in 1949— 
87,853—contrasts strikingly with the 
total in 1900—23,832. The number 
of cases increased almost fourfold; 
the number of judges doubled. 


Cost of Supporting Courts 

Has Also Changed 

The cost of the support of the United 
States courts over the period 1900 to 
1949 and the ratio of this cost to the 
total cost of the support of the Gov- 
ernment has changed interestingly 
also: 


Expenditures 
Expenditures for for Government 
Year United States Courts as a Whole 
1900 $ 2,392,574 $ 520,860,847 
1930 8,878,199 3,641,944,364 
1940 10,419,062 9,127,373,806 
1949 21,021,611 40,180,017,813 


1. According to figures recently published in 
Fortune, May, 1949, “The U. S. Bar'’, there are 
170,000 lawyers in the United States at the present 
time, or about one per thousand of population; 
85 per cent of these are located in urban areas; 
about 18,000 are retained by the Government as 
judges, prosecutors, agency officials and the like. 
If the figure of 170,000 is correct, the decrease 
from 180,483 in 1940, according to the census, is 
probably due to the substantial closedown of the 
law schools during the wor 

2. Cases filed in Indian territory are not in- 
cluded. 

3. The earliest record of civil and criminal 
cases commenced in the United States District 
Courts is in the fiscal year 1904. The figures 





In 1900 the cost of the support of the 
United States courts was one-half 
of one per cent of the cost of the sup 
port of the Government as a whole; 
in 1930, one-fourth of one per cent 
in 1940, one-ninth of one per cent 
in 1949, one-nineteenth of one per 
cent. Thus, though the cost of the 
courts has increased absolutely, rela 
tive to the cost of the support of the 
Government as a whole it has greatly 
decreased. The cost of 
support of the judiciary between 
1940 and 1949 has been occasioned 
by installation of the court reporter 


double in 


system on a salary basis, payment of 
bankruptcy referees on a salary basis, 
the development of a salaried proba 
tion service, increased personnel, 
salary increases to meet increased 
cost of living, and the increased cost 
of supplies.® 


The nature of a lawyer’s practice 
has changed materially since the turn 
of the century. As I have indicated 
above, Judge Marshall was surprised 
to learn that the practice of a lawyer, 
even in his day, included the organi 
zation of corporations and acting as 
a trustee or a receiver. He would be 
surprised to know now that the 
average lawyer, especially in urban 
centers, would be still less likely to 
be found engaged in court work. 
While litigation has, as the figures 
which I have presented above show, 
greatly increased, the number of law- 
yers engaged in it has apparently 
relatively decreased. Office practice— 
that which would be called in Eng- 
land the work of a solicitor—ap- 
pears to occupy much more of the 
attention of the Bar than was the 
case twenty-five years ago, and very 
much more than was the case fifty 


given above were computed by subtracting the 
‘pending’ figure for 1899 from the ‘‘pending’’ 
figure for 1900 and adding the ‘terminated"’ fig 
ure for 1900 to the difference. 

4. This figure includes circuit judges 

5. This figure does not include nineteen judges 
in special courts, sixteen judges in the Tax Court 
and thirty-five retired judges. 

6. The total personnel of the United States 
courts, including judges and their employees (sec- 
retaries and law clerks), court reporters, clerks 
and deputy clerks, probation officers and their 
clerks, referees in bankruptcy and their clerks 
United States commissioners and conciliation com- 
missioners, and other miscellaneous employees, 
is 3874. 
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years ago When Judge Marshall and 
judge Thurman were in their prime. 

Entirely new types of law practice 
have developed. With the increase in 
the population of the country and in 
the complexities of social and eco 
nomic life there have come into ex- 
istence by legislative action in both 
the Federal Government and the 
states, administrative agencies with 
both regulatory and quasi-judicial 
powers, and also bureaus of govern- 
ment, both state and federal, dealing, 
for example, with such subjects as 
taxation. Thus today, on inquiry by 
Judge Marshall of Mr. Marr as to 
what he was doing as a lawyer, Mr. 
Marr might reply that he was appear- 
ing before the Interstate Commerce 
Commission in support of an appli- 
cation for a certificate of convenience 
and necessity for motor bus transpor- 
tation; before the Federal Trade 
Commission in a case involving un- 
fair methods of competition; before 
either the Federal Trade Commis 
sion, the Federal Communications 
Commission, the Civil Aeronautics 
Board, or even the Board of Gov- 
ernors of the Federal Reserve System, 
in defense of a client under an anti 
trust law charge; before the National 
Labor Relations Board in an unfair 
labor practice case; before the Se 
curities and Exchange Commission 
in an integration proceeding; before 
the Federal Power Commission in re- 
spect of transportation and sale of 
and rates and charges for natural gas 
or electric power; before the Federal 
Communications Commission in a 
regulatory or quasi-judicial proceed- 
ing in respect of telephone or radio 
communications; before the Civil 
\eronautics Board in matters involv- 
ing air freight and passenger trans- 
portation; before the Railroad Re- 
tirement Board in respect of annu- 
ities, pensions and death benefits of 
railroad employees; before the 
United States Maritime Commission 
concerning water and freight trans- 
portation and rates; before the 
Wages and Hours Division of the 
Department of Labor in respect of 
wages, hours and other conditions 
and practices of employment through- 


out the entire United States; or be- 


lore the Secretary of Agriculture in 
a rate case concerning packers, stock- 
yards and market agencies. 

[he foregoing would refer to Mr. 
Marr’s federal practice alone. He 
might list also for the information 
of Judge Marshall many state agen- 
cies, practice before which would en- 
gage him. None of this practice 
would Judge Marshall have regarded 
as law practice. Only the Interstate 
Commerce Commission antedated 
Judge Marshall’s incumbency upon 
the Federal Bench, and its jurisdic- 
tion was then limited to railroad rate 
regulation. Judge Marshall would 
have regarded as the work of a law- 
yer only his appearance in court in 
the enforcement and review proceed- 
ings arising out of the action of 
administrative agencies and bureaus. 
“The Law's Delay”’ 

Is Still a Problem 

Judge Thurman and Judge Mar- 
shall, were they amongst us today, 
would observe with concern, how- 
ever, the continued delay in the dis- 
position of cases in the courts. Even 
in the United States courts where an 
example should be set, there is an 
District Courts 
the median time in eighty-four dis- 


undue lag. In the 


tricts between the filing and dispo- 
sition of civil cases is 10.4 months; 
between issue and trial, 5.9 months. 
Criminal cases are more promptly 
dealt with because of the priority to 
which they are entitled. In the 
United States Courts of Appeals the 
median time between filing of the 
complete record and final disposi- 
tion of all cases is 7.1 months, al- 
though the median time between 
hearing and decision is but 1.6 
But the period of 10.4 
months, plus 7.1 months, a total of 


months. 


17.5 months between the filing of a 
case in the District Courts and its 
final disposition in the Courts of 
Appeals, substantially a year and a 
half, and even the time 5.9 months, 
plus 7.1 months, between issue in the 
District Courts and final disposition 
in the Courts of Appeals, a total of 
13 months, is too long. It is in some 
instances a denial of justice to both 
private litigants and the Govern- 
ment. 


Fifty Years of Legal Change 





Harris and Ewing 


HAROLD M. STEPHENS 


Harold M. Stephens was born in 
Nebraska in 1886. He received his A.B. 
from Cornell in 1909 and his LL.B. from 
Harvard in 1913. Admitted to the Utah 
Bar in 1912, he began practice in Salt 
Lake City. 
attorney general in the Department of 
Justice in 1935, and to the bench of the 
Court of Appeals in the same year. 


He was appointed assistant 


It will be remembered, I think, 
that during the war one case involv- 
ing the question of the validity of an 
Executive Order directing the Secre- 
tary of War to seize and operate the 
plants of a private industry more 
than five months before the Germans 
surrendered and more than seven 
months before the Japanese surren- 
dered, was not finally disposed of 
until ten months after commence- 
ment and then only through a re- 
mand by the Supreme Court with 
instructions to dismiss as moot be- 
cause the war was over. The Presi- 
dent was unable during the war to 
ascertain with finality what his pow- 
ers of seizure were. In the large, the 
delay in the disposition of cases is 
due to the vast volume of business 
and the limited size of the judiciary. 
Ihe courts are dependent upon Con- 
gress for increases in personnel and 
facilities, and Congress is dependent 
upon the courts for information in- 
dicating the need for help. Fortun- 
ately the Judicial Conference of the 
United States is authorized by stat- 
ute to make recommendations to the 
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Fifty Years of Legal Change 


Congress tor the improvement of the 
administration of justice. The Con- 
ference recently recommended the 
creation of twenty-six additional cir 
cuit and district judgeships as the 
minimum number necessary for the 
reasonable dispatch of business in 
view of the rapidly increasing case- 
load of the courts in civil cases since 
the war. Congress has just enacted 
into law bills creating such judge- 
ships and one additional. This is 
highly constructive legislation and 
was passed by Congress with the sup- 
port of both the Republican and 
Democratic members in aid of the 
prompter disposition of judicial 
business in the public interest. 


Bench and Bar Must Lessen 

Delays in Law 

Ihe profession, both Bench and Bar, 
must take continued and constant 
pains to lessen the delays in the ad- 
ministration of justice. The lag be- 
tween initiation and disposition of 
cases in the courts should be in terms 
of weeks rather than months. Ex- 
tended delay is not defensible. The 
figures set out above indicate that 
the cost of the support of the courts 
is comparatively negligible. The 
people of this country are entitled to 
the most prompt disposition of jus- 
tice consistent with reasonable de- 
liberation in dealing with cases. 
They should not be driven by delay 
to the settlement of cases at the sacri- 
fice of principle, or to recourse to 
arbitration rather than judicial pro- 
ceedings. 

We should be concerned, | think, 
as would those of the previous gener 
ation of lawyers and judges, about 
the widening of judicial and admini- 
strative discretion through vague 
statutes and inexplicit standards and 
through such judicial decisions as 
the Dobson case,? now set aside by 
statute, the second Chenery case® and 
Securities and Exchange Commission 
v. Central Illinois Securities Corpo- 
ration.® It will be remembered that 
the ruling in Bates & Guild v. Payne, 
194 U.S. 106 (1904), to the effect that 
where the decision of questions of 
fact is committed by Congress to the 
judgment and discretion of the head 
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ol an executive department, his decis- 
ion thereon is conclusive even upon 
mixed questions of law and fact or 
of law alone, and the courts will not 
ordinarily review it, was confined to 
mandamus proceedings.!° There is 
ground for apprehension in respect 
of its application to the quasi-judi- 
cial proceedings of administrative 
agencies. The law may thus be de 
clared, in a field affecting vitally and 
exterisively the social and economic 
activities of the people, by lay bodies. 


Adversary Litigation System 
Should Be Retained 


There is warrant for concern 
the tendency toward substitution of 
the investigatory for the adversary 
method in administrative tribunals 


Oovel 


An essential 
defect in the investigatory method in 


and even in courts.!! 


addition to its not being public, is 
that it usually commences with, or 
soon proceeds under, an hypothesis 
formulated by the investigator, and 
ends with conclusions that proceed 
from evidence which has been select- 
ed because of its relevance to that 
hypothesis alone so that the results 
of an investigation are not likely to 
be comprehensive and accurate. De- 
spite its cumbersomeness, there is 
more virtue in the adversary method 
customarily used in judicial proceed- 
ings, in that it is open, that it rigidly 
tests the dependability of evidence 
by oath, by cross-examination and by 
scrutiny of a judge trained in the 
determination of facts, and that it 
proceeds upon hypothesis of more 
than one person, ?.e., upon the hypo 
thesis of each of the parties to the 
controversy.'? The decision, Federal 
Communications Commission _ v. 
WJR, The 
U.S. 265, to the effect that neither 
the due process clause of the Fifth 


Goodwill Station, 337 


7. Dobson v. Commissioner of Internal Revenue 
320 U. S. 489 (1943). 

8. SEC v. Chenery Corporation, 332 U. S. 194 
(1947). 

9. Decided by the Supreme Court, 
1949, 

10. Wilbur, Secretary of the Interior v. United 
States ex rel. Kadrie, et al., 281 U. S. 206 (1930) 
United States ex rel. Chicago, Great Western Rail- 
road Co. v. Interstate Commerce Commission, 294 
U. S$. 50 (1935). 

1. In 


June 27, 


respect of the courts, see Brown v 





Amendment nor the statutory pro 
vision that any party may appeai 
before the Commission and be heard 
in person or by attorney, requires 
more than consideration of a petition 
invoking commission action on writ 
ten submission only, puts an im 
primatur upon the investigatory as 
distinguished from the adversary 
method in the quasi judicial pro 
ceedings of commissions and boards. 


Abandonment of Stare Decisis 
Should Give Concern 


There is ground for concern also in 
ad hoc decisions and disregard of the 
doctrine of stare decisis. That doc 
trine is not a formalism. It is founded 
upon a sensible respect for past ex 
ercise of legal judgment and upon 
the need for certainty in legal re 
lations, It is, of course, subordinate 
to legal reason and justice, does not 
require the perpetuation of perni 
cious error, and does not interfere 
with growth of the law in proper 
cases. But departure from precedent 
is to be justified only on substantial 
grounds. The past decisions of a 
court ought not to be lightly over 
ruled. Courts ought not swing from 
one doubtful rule to another. Change 
of decisions as a result of change of 
personnel in the courts saps confi 
dence in the law as an objective 
standard of decision.!3 In the words 
of Sir John Salmond: 


. . . It does not follow that a prin- 
ciple once established should be re- 
versed simply because it is not as 
perfect and rational as it ought to be. 
It is often more important that the 
law should be certain than that it 
should be ideally perfect. These two 
requirements are to a great extent in- 
consistent with each other, and we 
must often choose between them. 
Whenever a decision is departed from, 

(Continued on page 970) 


Brown, 77 U. S. App. D. C. 73, 134 F. (2d) 505 
(1942), holding valid a District Court rule estab 
lishing a domestic relations commissioner and 
authorizing reference to him for investigation and 
report of all cases involving determination of the 
question of the temporary custody of a child or 
of the question of the amount of temporary main 
tainance for a wife or child. 

12. See footnote 1 in the dissenting opinion 
Brown v. Brown, supra note 11. 

13. See the dissenting opinion in McKenna v 
Austin, 77 U. S. App. D. C. 228, 134 F. (2d) 659 
667 (1943) 
















A ¢ 


A ¢ 


by Ste 


® One 
H. McC 
address 
the bes 
occasio 
commo! 


commo 





®l ai 
reason 
Unite 
neigh! 
have : 
mon t 
that f 
he fir 
The i 
tween 
lowsh 
associ 
years, 
unde} 
ated ; 
mutu 
meat 
Bu 
gethe 
there 
of a 
comr 
The 
ality 
law. 
thou 
ratec 








frien 



















































'Y pro 
appeal 
heard 
quires 
etition 
n writ 
nm im 
ory as 
/ersary 
1 pro 
oards, 


so in 
of the 
t doc 
unded 
iSt ex 
upon 
al re 
linate 
°§ not 
perni 
erlere 
rope! 
edent 
antial 
of a 
over 
from 
lange 
ge ol 
confi 
Ctive 


vords 


prin- 
ye re: 
bt as 
o be. 
t the 
at it 
> two 
it in- 
1 we 
hem 
‘rom, 


970) 


1} 505 
estab 

and 
n and 
>f the 
Id or 
main 


on if 


na v 


| 659 





A Common Tradition: 


A Canadian Greets the American Bar 


by Stanley H. McCuaig - Past President of the Canadian Bar Association 


® One of the new honorary members of the American Bar Association is Stanley 


H. McCuaig, immediate past president of the Canadian Bar Association. In this 
address, delivered to the Assembly at the St. Louis meeting, Mr. McCuaig extended 
the best wishes of the Canadian Bar to their brethren in this country, and took the 


occasion to recall the warm friendship of our two nations, bound together by a 


f common ideals. 


F common law, a common frontier, a common tradition, a common language and 





* 1 am glad to be here for many 
reasons, but primarily because the 
United States is our great and good 
neighbor. Your people and my own 
have so much that we hold in com- 
mon that a Canadian can never feel 
that he is a complete stranger when 
he finds himself on American soil. 
lhe intimate contacts established be- 
tween our peoples and the good fel- 
lowship established between our two 
associations over a period of many 
years, manifested so many times and 
under so many conditions, have cre- 
ated an atmosphere of good will and 
mutual unrderstanding which per- 
meates all our relations. 

But even were we less bound to- 
gether by tradition and kinship, 
there would still be the common tie 
of a profession which creates for us 
common interests and sympathies. 
The barriers of boundry or nation- 
ality offer no limit to the sweep of 
When lawyers congregate, 
though gathered from widely sepa- 
rated jurisdictions, they meet as 
friends and fellow craftsmen. 


law. 


We look out today upon a world 
of unrest, suspicion and conflicting 
ideologies after one of the costliest 
wars in history, both in sacrifice of 
human life and material. The hopes 
of mankind for peace and tranquillity 
have been frustrated. It is therefore 
with a sense of profound satisfaction 
that we can point to the truly unique 
relations between our two nations 
occupying this continent north of the 
Rio Grande. The boundary between 
us, the longest unarmed frontier in 
the world, is crossed by more trade, 
tourists, products, publications, ra- 
dio programs, people and good will, 
than any other in the world. The 
number of border crossings annually 
by citizens of both countries reaches 
an average of thirty millions. Our 
trade with you during the year 1948 
amounted to $3,327,900,000. 

Between no two other countries is 
friendship more soundly rooted in 
mutual respect and buttressed by 
intergovernmental machinery for the 
solution of mutual problems. It is 
a friendship between two peoples 





who cherish the same ideals and 
share the same high standards of 
living. 

Without these fundamental bonds, 
the inevitable political and economic 
problems that arise from a common 
boundary might well impose a strain 
upon good relations—as they have in 
other parts of the world. The rela- 
tionship between us, is a concrete 
illustration of the fact that coopera- 
tion between a country with a large 
population and one whose popula- 
tion is much smaller, can be sus- 
tained on a basis of equality. 


World War Il Strengthened 

Ties Between Countries 

During the ten year period prior to 
the last great war, the fundamental 
urge for friendship between the peo- 
ple of our countries was strengthened 
by the growing uncertainty in the 
world picture. The vestiges of past 
suspicions faded in the light of com- 
mon interest. The interdependence 
of the two nations was formally rec- 
ognized by President Roosevelt in 
his historic statement of American 
policy in 1938 when he said, “The 
Dominion of Canada is part of the 
sisterhood of the British Empire. | 
give you assurance that the people of 
the United States will not stand idly 
by if domination of Canadian soil 
is threatened by any other Empire.” 
At a time when the soaring ambi- 
tions of the two dictators in Europe 
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offered a possible serious threat to 
the integrity of Canada, that pledge 
profoundly moved the Canadian peo- 
ple and evoked in us a feeling of 
gratitude that nothing will ever ef- 
ace from our memories. 

The Right Honorable W. L. Mac- 
kenzie King, the Canadian Prime 
Minister of that day, in replying 
pledged the active support of Cana- 
da in ensuring that no aggressor 
should, within the limits of our 
power to prevent it, ever cross Cana- 
dian territory, to reach the United 
States. 

Thus was the stage set by common 
consent for the singular co-ordina- 
tion of effort achieved by our re- 
spective nations during the second 
World War and carried forward in 
the joint collaboration for hemi- 
sphere defence which followed. 


Liberty Is Cherished 

by Both Nations 

Undoubtedly a common origin of 
political institutions has been a com- 
pelling factor in drawing us ever 
closer together. We have travelled 
the same road from colonial depend- 
ence to national independence. Lib- 
erty is our cherished possession and 
freedom our watchword. Our courses 
lead to the quest of peace and justice. 
Our joint adherence to the North 
Atlantic Pact is designed to ensure 
the preservation of the democratic 
system in the world. 

Out of long association and fair 
dealing, combined with the experi- 
ences shared by our fighting forces 
in two world wars has come a deep 
and abiding faith in each other 
which might well serve as an ex- 
ample to the rest of the world. 

Canadians look upon their coun- 
try with justifiable pride. Its na- 
tural resources offer almost unlimited 
possibilities for expansion, A popu- 
lation of fifty millions by the end of 
the present century is not an unrea- 
sonable forecast. The recent rich dis- 
coveries of oil in Alberta and of iron 
ore in Quebec and Labrador make 
this continent doubly secure in two 
of the vital requirements for inten- 
sive industrial development or the 
needs of war, if that should come 


902 


American Bar Association Journal 


again. We have great mineral, water 
and timber resources, rich farming 
and ranching areas, fisheries of great 
potentiality. We have scenery of 
every variety, a robust climate. Our 
people are industrious and generally 
law-abiding. We are the third great- 
est trading nation in the world today 
and your largest customer. We face 
the future with confidence. 


French Canadians 

Are Stabilizing Force 

We have the two systems of law be- 
ing administered side by side, the 
Civil Code applicable to the prov- 
ince of Quebec and the Common or 
Statute law in the other nine prov- 
inces, neither in conflict, each add- 
ing to the Canadian mosaic its own 
unique contribution of colour and 
strength. And here may I observe 
that the French Canadians constitute 
a powerful stabilizing force in our 
‘country, deeply attached to the soil, 
devoted to the cause of religion, 
maintaining their own customs, their 
own culture and their language. 
They have their own fine institutions 
of learning, some of them dating far 
back in our history, Laval Univer- 
sity in Quebec City to mention only 
one. They have produced church- 
men, men of letters, teachers, and 
graduates of their professional 
schools who are among the foremost 
in their respective fields, It is not 
without significance that the present 
prime minister of Canada, the Right 
Honorable Louis Stephen St. Lau- 
rent and the present Chief Justice 
of Canada, the Right Honorable 
Thibaudeau Rinfret are both mem- 
bers of French Canadian families of 
ancient lineage in Canada. 

The diversity of races making up 
our population, the great expanse of 
territory over which they are scat- 
tered, the conflicting claims of East 
and West have not made Canada an 
easy country to govern. Gradually 
however the dream of the Fathers of 
Confederation is being realized and 
today there is a unity of spirit and 
purpose evident, exceeding in in- 
tensity that of any previous genera- 
tion. A distinctive Canadian type 
has emerged from the conglomera- 


tion of races which go to make up 
our population. 

I venture to assert that the people 
of Canada are well served by the 
legal profession both as practitioners 
and as participants in governmental 
affairs both federal and provincial. 
As in your country the percentage 
of lawyers interesting themselves in 
public affairs and in many cases hold. 
ing high office in the service of the 
nation is much higher than that of 
any other profession. 


Respect for Law 

Vital for Liberty 

To the maintenance of a wholesome 
respect for the law and to an appre- 
ciation of the law as the vital factor 
in the preservation of human liberty, 
our profession is pledged. We are 
the servants of the law, the ministers 
at the Court of Justice, as Bracton 
observed. We are imbued with its 
spirit and confident of its power. We 
are called to preserve what is best 
from the past, restating ancient prin- 
ciples and fermulas in terms of the 
needs of the present day. We are 
called to the maintenance of human 
welfare through the equitable ad- 
ministration of the law and to the ex- 
tent that we devote ourselves to the 
fulfillment of this solemn duty shall 
we be deemed worthy of our high 
calling. 

In all generations the members of 
the profession have had to contend 
with distrust and suspicion of their 
motives. That state of affairs will 
probably always pertain, when it is 
recalled that our labors are so often 
performed in an atmosphere where 
fierce contention reigns. Bearing in 
mind that we assume the tremend- 
ously responsible réle of keepers of 
the consciences and often of the 
treasures of our clients, the slightest 
deviation from the path of rectitude 
on the part of one practitioner brings 
down an avalanche of criticism on 
all the others. To maintain the 
honor of the profession is our solemn 
duty and this can best be achieved 
by the rigid enforcement of our 
standards and of the disciplinary 
power vested in our governing 
bodies. 
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Lawyers Are Custodians 





of Peace and Order 
We belong to a profession that is the 
custodian and upholder of almost 
all the rights and privileges which 
in our day constitute peace, order 
The 
pendence of the Bench and Bar, the 


and good government. inde- 
freedom of the individual, his right 
io the enjoyment of life and prop- 
erty, free speech and a free press are 
all committed to the legal profession 
to secure and maintain. “Equal and 
exact justice to all men of whatever 
state or persuasion”—these words ex- 
pressed the hope of free men in the 
time of Thomas Jefferson. That 
ideal is still the goal toward which 
we must continue to press. The law 
embodies the story of a nation’s de- 
velopment and cannot be viewed as 
a static thing. It is like unto a grow- 
ing tree that requires training and 
pruning so that it may yield fruit 
best suited to the times. To assist in 
the cultivation of that tree is a part 
of our duty and demands of us our 
active interest and support. 

We are living in an age of acute 
social consciousness. Men today do 
not tolerate the hardships, the pov- 
erty and the inequalities of the 


Victorian Age. Society demands 
better living conditions for the 
masses, slum clearance, adequate 


medical care, free hospitalization if 
called for, pensions for the aged, 
allowances for widows and orphans. 
Are we in a position to contend that 
adequate provision has been made 
for making justice accessible to the 
poor? This is a realm in which we 
cannot evade responsibility. It is a 
reproach to the social order and 
particularly to us if justice is un- 
obtainable through lack of means. 
For justice is a matter of right and 
not of charity. \ 


Profession Must Promote 

More Legal Aid 

Granted that the profession has gone 
a considerable distance in providing 
free legal aid, it must be admitted 
that the aid has been of regional and 
sporadic rather than of general ap- 
plication. Firm action on our part 
would allay the criticism which is 
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being directed our way and un- 
doubtedly increase public confidence 
in the profession. 

In criminal cases the appointment 
of capable public defenders would 
seem no more than fair when the 
state retains the most capable special- 
ists in the field to prosecute those 
charged with offenses. 

The plan recently adopted in 
England whereby the profession ad- 
ministers a system of legal aid with 
the government providing the funds 
seems to call for serious considera- 
tion or for the adoption of some 
alternative more suited to our needs 
in the United States and Canada. 

In the face of the present deter- 
mined assault on the democratic 
system of government, we have a 
special duty to society to demon- 
strate that our system affords the 
greatest good to the greatest number 
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which we enjoy are worth maintain- 
ing. We stand aghast at the depravity 
and ruthlessness of those who direct 
the course of in Eastern 
Europe. The abandonment of the 
conception of the sanctity and dig- 
nity of the individual, the enslave- 
ment of nations, some of which once 
boasted of liberty and freedom, give 
tragic, if belated proof, of the 
treachery and the viciousness in- 
herent in those who control Russian 
policy. The lesson for us is obvious. 
We must strive to see that our system 
of government operates in the 
interests of all the people and that 


events 


inequalities and injustices are fer- 
reted out and removed. People must 
be persuaded of their responsibilities 
as citizens. In the face of the totali- 
tarian menace vigilance may be the 
price of liberty. 
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Canadian Bar Association 

Is Offspring of American 

It would be ungenerous of me were 
I not to recall with deep gratitude 
all that your great association has 
meant to our own smaller association 
during the thirty-five years of its 
history. We are in a very real sense 
your offspring since the proposal 
for the establishment of a similar 
organization in Canada emanated 
from your annual meeting in 
Mentreal in 1913 to which a number 
of well known lawyers in Canada 
were invited. Since that far off day 
we have had the inspiration which 
flows from hearing distinguished 
jurists of your country at our annual 
meetings and other Bar gatherings 
across the country from time to time. 
We have copied many of the things 
you have done with advantage to 
ourselves and to the people of Can- 
ada including the establishment of a 
Commission on Uniformity of Legis- 
lation to promote uniformity in 
those laws of general application in 
the provinces. Quite recently and 
again following your lead, we have 
embarked upon a survey of the pro- 
fession with the Honorable Charles 
P. McTague, K.C., of Toronto as 
director assisted by an advisory 
commission consisting of judges, 
lawyers, educationalists together with 
representatives of business, the press 
and labor. The close collaboration 
with you in matters of common 
interest has been of the utmost 


assistance to us and left us deeply 
in your debt. 

And now I desire to mention a 
matter which has evoked the keenest 
enthusiasm among our members. I 
refer of course to the extremely kind 
invitation extended to our associa- 
tion to meet with you in the national 
capital in 1950. An international 
gathering of lawyers on such a scale 
cannot but prove memorable and in 
no respect more so than in further 
cementing the good relations which 
exist between the lawyers of the two 
countries. I look forward to a record 
attendance from Canada, including 
many in the profession who hold 
high office in government or on the 
Bench. 


Recalls Words 
of Viscount Simon 


I conclude by quoting to you words 
of the Right Honorable Viscount 
Simon by which he brought to a 
close a memorable address delivered 
before our association in Ottawa in 
1921: 

“There must be many of you who, 
like myself, feel that a man’s liveli- 
hood ought not to be the whole of 
a man’s life; who feel that one of the 
great attractions of this noble pro- 
fession, this career open to every man 
of good health and good brains, 
without regard to ancestry, or wealth 
or station, is that it is a road to 
public service. I said when I began 


The Lawyer's Duty to The State 





that lawyers as a class were often 
suspected by the public. Let us se 
against that, the fact that in England 
in Canada, in the United States- 
wherever the law, as we understand 
it, is practiced—it has often been the 
case that lawyers have found that 
their brief was liberty and that their 
client was humanity. The seven 
teenth century in England, the 
eighteenth century in America, the 
record of your distinguished political 
leaders throughout the history of 
Federation, almost without a break- 
these things are enough to show that 
the great profession to which we 
belong is one which may fairly claim 
that it has made a full contribution 
to the cause of human progress. |, 
therefore, would beg you to join me 
in declaring our pride in this great 
and splendid vocation, our resolve to 
pursue it in accordance with its 
highest traditions, our determina 
tion to do nothing which shall bring 
dishonor to its records, and our 
belief that it is possible by the study 
and the practice of the law not only 
to render an essential service to the 
private citizen, but to fit ourselves 
for the great work of seeing that 
government is what government 
ought to be; that argument shall 
take the place of force; and that the 
future of human society shall be 
guaranteed by the same principles 
of justice and fairness with which the 
law we study protects every private 
citizen.” 


(1) He owes a duty to the State, to maintain its integrity and its law 
and not to aid, counsel, or assist any man to act in any way contrary to 


those laws. 


(2) When engaged as a public prosecutor his primary duty is not to 
convict but to see that justice is done; to that end he should withhold no 
facts tending to prove either the guilt or innocence of the accused. 

(3) He should take upon himself without hesitation and if need be 
without fee or reward, the cause of any man assigned to him by the Court 
and exert his best efforts on behalf of the person for whom he has been so 


assigned counsel. 


(4) It is a crime against the State and therefore highly nonprofessional 
in a lawyer, to stir up strife or litigation by seeking out defects in titles, 
claims for personal injury or other causes of action for the purpose of secur- 
ing or endeavoring to secure a retainer to prosecute a claim therefor; or 
to pay or reward directly or indirectly any person, for the purpose of pro 
curing him to be retained in his professional capacity. 
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(From the Canons of Ethics of the Canadian Bar Association) 
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The Unknown Art of Making Peace: 


Are We Sowing the Seeds of World War III? 


by Robert F. Maguire + of the Oregon Bar (Partland) 


® This article is taken from an address delivered before the Assembly at the recent 


St. Louis meeting of the Association. Mr. Maguire's own words of explanation are 


the best introduction: 


® “Both the subject chosen and the manner of its treatment are the results of deliberate 


choice intended to challenge interest and stimulate consideration; not to make con- 


verts to the proposals here made. This is due not to the uncertainty as to the existence 


and seriousness of the problem or as to the necessity of both present and future action, 


but arises from a deep appreciation of the fact that the subject is so important and 


that individual proposals are so apt to be inadequate. A proper solution can only 


be wrought upon the anvil of thorough discussion by the efforts of many minds. 


“Criticism of the acts and policies of statesmen alive and dead are indulged in, 


neither because of partisanship nor lack of appreciation of the difficulties which the 


strain and stress of time and circumstance imposed upon them. Neither is there any 


ntention to pontificate. Disagreement will be as welcome as complacent applause. 


The sole purpose of this paper is to stimulate thought and action, even though the 


former may be tinged with irritation, either at the temerity of the author in attempt- 


ing to discuss the subject, or at the conclusions he reaches. 


“It is in this humble state of mind that | plunge in where better and wiser men 


might well hesitate." 





* One of the most interesting but 
least publicized features of the Nu- 
remberg war trials was the effort 
made by many of the defendants and 
particularly those who were not lead- 
ing members of the Nazi party or 
intimates of Hitler and his principal 
lieutenants, to explain how and why 
the German people, the ignorant and 
the intelligent, the high and the low, 
the industrialist and the laborer, the 
professor and peasant were induced 
to accept the leadership of a man 
who admittedly 


was a demagogue 


always, to whom truth had no appeal 
and who was faithless and false from 
the beginning to the end of his 
astounding career. 

It was admitted that he lied to 
and deceived his own people quite as 
often and disastrously as he lied to 
and deceived the statesmen and gov 
ernments of England, France, Aus 
tria, Czechoslovakia, Poland, Italy, 
Hungary, Yugoslavia, Denmark, Nor- 
way, Belgium and Holland; that he 
cajoled and deceived in turn the 
workers, organized labor, the farm 


ers, the peasants, the businessmen, 
the industrialists, the army and the 
aristocracy is freely conceded. That 
he made promises never meant to be 
kept, and that by them he attached 
to his party first one group and then 
another and finally overran and con- 
trolled all, was not only vigorously 
asserted but clearly established. 

when one remembers 
that an obscure, uneducated, under- 


However, 


privileged, Austrian nobody, in a 
comparatively few years was able to 
achieve supreme authority in a coun- 
try other than that of his birth, and 
that he rose from the rank of a cor- 
poral to a position of unquestioned 
dictatorial power over the people of 
itself a feat that 
curiosity leads to an 
investigation of the ferment, which 
must have existed, that enabled him 
to rise to unquestioned power and to 


a great nation, 


arouses and 


compel unquestioning obedience. 


Treaty of Versailles 

Caused German Unrest 

It was asserted that the alleged harsh 
and unjust terms of the Treaty of 
Versailles and the dissatisfaction that 
it created and the resentments that 
it aroused, constituted the principal 
active elements of this ferment of 


discontent. 
The Western Powers and the 
United States had entered into 
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World War I with the avowed pur- 
pose of crushing German militarism 
and making the world safe for de- 
mocracy, their military victory had 
been complete, and German military 
might had been thoroughly crushed 
and the world hoped that at Ver- 
sailles there would emerge a peace 
treaty that might secure a perma- 
nent peace in the world. Why did 
these efforts fail? Was there a failure 
to apply principles fundamental to 
permanent peace? This inquiry, of 
course, forced one to review previous 
wars, after which other efforts were 
made with similar objectives. These 
had likewise failed, and periodically 
the world was subjected to the hor- 
rors and losses of armed conflict. The 
story therefore was not a new one 
and led to an examination, not only 
into the terms of treaties of peace, 
but why the efforts of able, honest 
and devoted men had failed. 

In speaking of the art of making 
peace, there are omitted all those 
cases where the victor intended either 
to annex the lands of the vanquished, 
or to reduce the inhabitants to the 
ranks of serfs or slaves, and reference 
is made only to those instances where 
the victor, renouncing such aims and 
recognizing the right of the loser to 
a continued national existence, 
sought to impose terms which would 
enable both to live as members of 
the Society of Nations, and make nor- 
mal progress. Why was it that man- 
kind had learned to wage war with 
increasing and alarming efficiency, 
but apparently had made little or no 
strides in developing the art of 
making peace? 

It is, of course, beyond the scope of 
this paper to make a detailed study 
of all wars and all peace treaties, but 
this is hardly necessary and a brief 
review of the principal conflicts since 
the end of the eighteenth century 
will, I believe, suffice. 

When the French Revolution de- 
veloped and France beheaded its 
king and drove its governing classes 
either to the guillotine or into exile, 
the monarchs and princes of Europe, 
in part moved by pity, but too largely 
by fear that the revolutionary spirit 
would spread and affect the stability 
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of their own thrones, attempted to 
crush that revolution and France 
became embattled with practically 
every country in Europe. Its plight 
was desperate and the tides of war 
ebbed and flowed until there 
emerged a figure as little known in 
1789 as was Hitler in 1919. The little 
Corsican lieutenant of artillery, 
Napoleon Buonaparte, whom Hitler 
subsequently tried to ape, by his 
astounding victories in Italy, gained 
authoritarian control over the 
French nation and embarked on a 
career of conquest. When he defeated 
an adversary he invariably exacted 
indemnities and territorial cessions 
and imposed terms of peace which, 
while apparently extending the 
dominion and power of his own 
nation, contained the germ of future 
war, and which finally arrayed all 
the powers of Europe against him. 
At the height of his power he was 
practically the Lord Paramount of 
Europe from the Bay of Biscay 
to the marshes of Russia, from the 
Mediterranean to the Arctic Sea. 
Had he been content in victory to 
impose moderate and fair terms of 
peace, and had he put reasonable 
bounds to his territorial ambitions, 
it is extremely doubtful whether any 
coalition could have been formed 
of sufficient strength to have driven 
him from power. 


Wellington Responsible 

for Congress of Vienna 

If, after his final defeat at Waterloo, 
the then allied powers had pursued 
toward France the policy that 
Napoleon had pursued toward them 
in the days of his glory, it is quite 
likely that Europe would not have 
remained at peace for over fifty 
years. That they did not do so was 
largely due to the wisdom of one 
man, the Duke of Wellington, and 
the advice that he gave to Lord 
Castlereagh, by which he was able 
to convince the latter to bring pres- 
sure upon the monarchs of Europe 
to persuade them not to impose the 
kind of peace that Napoleon in 
victory had imposed upon them. A 
little later on I shall advert to his 


counsel. 








The next outstandjng example of 
a failure to make peace is the mis. 
taken policy adopted by the North 
at the end of the Civil War, 
Appomattox found the South no 
only thoroughly defeated from 4 
military standpoint, but ruined eco 
nomically and completely disrupted 
socially and politically. The tragic 
death of Abraham Lincoln threw 
political power into the hands of 
Northern irreconcilables, who fool 
ishly and cruelly deprived all South 
erners who had training, experienc 
and ability in self-government of 
any voice in their own affairs and 
placed the government of the 
Southern states in the hands of the 
liberated but ignorant slaves and the 
unscrupulous and corrupt carpet: 
baggers. As a result of that regime, 
there was aroused in Southern hearts 
animosities deep and bitter which 
had little or no connection with thei! 
military defeat, but which were 
engendered by what they deemed to 
have been injustices imposed upon 
them. It is only in the present genera- 
tion that the South has been able to 
restore itself economically, and even 
yet there remain traces of these 
recollections of ancient wrong. 


When Germany in 1871 defeated 
the third Napoleon and imposed a 
billiard franc indemnity and _ the 
cession of Alsace and Lorraine, these 
harsh and, as the French believed, 
unjust terms, created and fed the 
spirit of revanche, and aroused a de- 
termination to regain the lost prov- 
inces as soon as opportunity offered, 
—a determination, I may say, that 
was one of the causes of World War 
I. It impelled France to enter into 
an offensive-defensive alliance with 
Russia. It induced her to enter into 
the entente with England. This in 
turn created a feeling of insecurity 
and suspicion on the part of the Ger- 
mans, and the obscure Sarajevo in- 
cident was but the spark that ignited 
the powder magazine of Europe. 


Treaty of Versailles 

Was a Mistake 

When in 1918 Germany capitulated 
to the allied powers, and when at Ver- 
sailles, Clemenceau, Lloyd George, 
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Orlando and Wilson cast into the 
discard the Fourteen Points enun- 
ciated by the American President; 
when they demanded indemnities, 
which every economist of any stand- 
ing knew were wholly impossible of 
payment and likewise impossible of 
collection; when they deprived Ger- 
many of her colonies, not even giving 
the value of those colonies as a credit 
against the indemnities exacted; 
when they limited her military estab- 
lishment to a figure that all knew 
was insufficient for even reasonable 
self-protection; when they created 
Poland and Czechoslovakia, and per- 
mitted those powers to arm to the 
teeth; when they dismembered the 
\ustro-Hungarian empire and left 
Hungary and Austria as two minor, 
economically insufficient states, they 
merely sowed the seed of another 
war. 

fact that 
practically every student of history 
and every thoughtful statesman in 
the world realized that the provisions 
of the Treaty of Versailles and the 
resentment and discontent that arose 
therefrom gave Hitler the fertile 
ground on which to plant his doc- 
trine of hate and necessity for au- 
thoritarian government to enable 
Germany to regain a decent position 
in the world, nevertheless, when vic- 
tory seemed perched on our banners, 
the allied statesmen proceeded to 
make the same mistakes and sow the 
same seeds from which the same rank 
crop will necessarily arise again. By 
the Casablanca demand for uncon- 
ditional surrender, we told the Ger- 
man people, not that the Nazi 
regime would be crushed, destroyed 
and its leaders punished, but that 
Germany could only hope for a peace 
imposed by the victors, on terms that 
would seek to punish the German 
people for generations to come. 


Notwithstanding the 


When we tore from the German 
nation most of Silesia and gave it to 
the Poles, when we took from it 
East and much of West 
Prussia and permitted Russia and 
Poland to benefit from that disloca- 
tion, when we permitted Poland, or 
the Communist Polish Government, 
to exile millions of Germans who, 


Prussia 


with their forefathers, had lived in 
those provinces for generations and 
when we permitted them to be exiled 
overnight into Western Germany 
with only the clothes they wore on 
their backs and what they could 
carry in their hands; when we per- 
mitted the Czechs to do the same to 
three or four million Sudeten Ger- 
mans, we merely invited a future 
war. There is no difference between 
what was done there and no differ- 
ence German 
people from what would have arisen 
here if Japan had been the victor in 


in its effect on the 


the war and had exacted a cession of 
the west coast of the United States 
from the Pacific to the Rocky Moun- 
tains and had driven every one of 
the inhabitants overnight from their 
homes and cast them upon the econ- 
omy of the remainder of the country. 
It is not necessary to point out that 
even though we had been thus direly 
defeated there would have been no 
real peace until by negotiation or 
force those states were restored to us. 


Crimes of Germans Are Great, 

but They Are Not Monsters 

In making these comments, I am 
actuated by no feelings of partisan- 
ship for or feeling of sentimentalism 
toward the vanquished, It was my 
duty for months to listen to and read 
of the deeds of horror and savagery 
which were committed by Nazi 
Germany upon the defenseless and 
the innocent of practically every 
country of Europe. There were 
crimes of aggression and mass horror 
beyond description or human reali- 
zation, and that those who are re- 
sponsible for, committed or partici- 
pated in mass war crimes should be 
punished, I think, is beyond reason- 
able question. Nevertheless, it is just 
as unreal to proceed upon the basis 
that all Germans are monsters as 
it would be to proceed upon the 
idea that all Americans, English or 
Frenchmen are angels. 

The historical fact is that even 
the mature German had little or no 
knowledge of those crimes, and that 
he was generally deceived by his 
leaders, both with respect to their 
crimes and the necessity or excuse 





The Unknown Art of Making Peace 





United States Army 


ROBERT F. MAGUIRE 


Robert F. Maguire was appointed 


judge of one of the Nuremberg Military 
Tribunals in 1947, and from that experi- 
ence he drew his ideas for this paper. 
A native of Ohio, he began to practice 
law about 1914 in Oregon, and is now 
the senior partner in his firm. He has 
been a member of the House of Dele- 
gates of the Association, and was a 
member of the Board of Governors from 
1941-1943. 





for Germany's wars. Notwithstand- 
ing the numberless war crimes and 
crimes against humanity committed 
by the Nazi Government and indi- 
vidual Germans, when we come to 
discuss terms, having in mind a 
peace which will be permanent, it 
must always be remembered that the 
terms of that peace will not be 
imposed alone upon the guilty, but 
they will be imposed upon those who 
had neither knowledge of nor were 
responsible for the war, upon the 
women and children, upon the boys 
and girls, not only of this generation, 
but those of future generations. 

In other words, the punishment 
must not be imposed upon those 
least guilty but upon those who are 
in fact responsible. Why is it that 
man has learned with ever increas- 
ing efficiency to make war, while he 
has not learned how to make peace? 
Why is it easier to fight a war than 
it is to prepare a just treaty which 
will ensure peace? The ordinary man 
of every country hates, detests and 
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and 


from 


Few fathers 


satisfaction 


deplores war. 
mothers derive 
seeing their sons go out to the fields 
of slaughter, to think of them torn 
by bombs and shells, freezing in the 
winters or rotting from the fevers of 
tropical swamps. Few, if any, wives 
or sweethearts without tears see their 
men go, never to return, or only to 
return maimed invalids. It has not 
been the pursuit of the tinsel of 
glory, or the love of slaughter that 
has driven the ordinary man to war, 
but the conviction often mistaken 
and almost always induced by propa- 
ganda, that armed conflict was 
essential to the safety of his people, 
his religion, his home, his family or 
himself. 

These very elements have made it 
easier to fight and win a war than 
to make a just and lasting peace. ‘To 
arouse the martial spirit in the com- 
mon man, it has always been neces- 
sary to arouse not only a feeling of 
hatred toward the leaders of the 
prospective opponent but of hatred 
and personal enmity against the 
latter’s people. 


Victors Tend To Relax 

with Enemy's Defeat 

Ihe art or science of making war 
has been one of constant develop- 
ment and growth, largely because it 
is emergent and the necessity of self- 
preservation stimulates latent powers 


and capacities, and the highly 
emotional state created by it fur- 
nishes a drive that is too often 
absent in times of peace. These 


stimuli to high endeavor almost 
completely vanish the moment that 
victory is won. Weariness and 
lethargy tend to take their place. 
Che vast feeling of relief that the 
years of struggling and suffering are 
over, that it is no longer necessary 
to sacrifice sons and husbands, that 
the restraints on individual action 
and on economic and social life can 
be lifted create an almost frantic 
demand for an immediate return to 
the ways of peace and the pursuit of 
ordinary ways of life. 

Man then tends to rest in the false 
belief that when the enemy sur- 


renders the job has been done, and 


The Unknown Art of Making Peace 


908 American Bar Association Journal 


that all that is necessary is to render 
him incapable again of disturbing 
us or marching to another war. ‘The 
idea of punishment ousts any con 
cept of reason and magnanimity, and 
the idea of rendering the old enemy 
impotent, politically and econom- 
ically as well as militarily, creates 
forgettulness that this policy aflects 
but temporarily the authors of ag- 
gression, but renders helpless and 
hopeless the millions who had no 
voice in those aggressive policies and 
who are themselves free from guilt, 
to say nothing of the generations 
growing up and generations yet un- 
born who will not understand why 
they are punished for acts and 
offenses against the peace of the 
world that occurred when they were 
unborn or nursing at their mother’s 
breast. The victors are so filled with 
gratitude for their victory, so weary 
of the stresses and strains of war, so 
anxious to return to normal life that 
they complacently listen to the cries 
of “delenda est Carthago”, and 
shrug away consideration of the 
consequences of a Carthaginian 
peace with the comment, “It jolly 
well serves the beggars right”. 


Peacemakers Are Afraid 

To Ignore Chauvinists 

The responsible leaders who sit at 
the so-called peace table, pay heed 
to the cries of the chauvinists, and 
hear not or ignore the voice of 
moderation, fearing to be criticized 
as soft-hearted or soft-headed, and 
are themselves often infected or hyp- 
notized by war hysteria induced by 
sufferings committed by the enemy, 
forgetting that the victor has gener- 
ally inflicted as great suffering on the 
latter has inflicted 


enemy as the 


upon him. 

What results? The vanquished are 
helpless, the victor, impelled by fear 
of the recrudescence of a martial 
spirit in the vanquished, tempted by 
the fata morgana of indemnities, 
territorial or economic gains, often 
by the demands of less intelligent 
allies; by the mistaken belief that 
the imposition of harsh terms will 
prevent the enemy from again wag- 
ing war, insist upon conditions that 


deny the possibility of a decent life 
to the ordinary citizen of the van 
quished country, and impose terms 
which themselves constitute a cause 
and almost a guaranty of future wars. 

Ihe concept of total war is itself 
although military 
necessity seems at times to require it, 


barbaric, even 
but the application of the principles 
of total war to the making of peace 
is an act of insensate folly, 

What is forgotten or overlooked 
is that real peace can only follow 
war when one of two policies is 
pursued—either the annihilation of 
the vanquished, old and young, men, 
women and children, or imposition 
of terms of peace which, while they 
may punish the guilty, do not put 
chains on future generations or 
those of the present generation who 
individually 
guilty and who are not themselves 


are not themselves 
responsible for the initiation of the 
war or for war crimes. There is no 


middle ground. 


Peace-making Always Leads 
to New War 
What is it that we do in making 
peace that inevitably leads to war? 
We insist upon or acquiesce in 
territorial cessions. There is, ol 
course, no legitimate objection to 
retaking from the vanquished enemy 
that which, by his aggression, he has 
seized and restoring such territories 
to the nation from which they were 
severed. But it must be remembered 
that as a rule, compulsory cessions 
of territory create an imbalance in 
the economy of the loser and pre 
vent him from becoming a sell 
unit. World 
prosperity and world peace are not 


sustaining economic 


served by creating additional insufh 
cient economic units. 
cessions 


Such _ forcible 


millions of people to become na- 


require 


tionals of a country of a different 
culture and create a slogan for the 
irredentists that the territories thus 
wrested shall be restored. Such was 
the result of 
France of Alsace-Lorraine in 


the forced cession by 
1871. 
Such will be the result of the forcible 
partition of Germany in wresting 
East Prussia, Silesia and parts of 
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West Prussia and conferring them 
upon the Poles. Such also will be the 
results of our tacit acquiescence in 
the destruction of Latvia, Estonia, 
Lithuania, and permitting them to 
be taken over by the Soviets. 

Where territorial cessions are de- 
manded another tragic result often 
follows—the new sovereign decrees 
mass banishment of the indigenous 
population who are thrust from the 
country of their birth—their homes, 
farms, businesses and factories are 
confiscated and they become home- 
less, penniless wanderers. Silesia, 
East Prussia, part of West Prussia 
and the Sudetenland furnish glaring 
examples of such a practice. There 
a population of several millions, who 
with their forebears had lived in those 
lands for hundreds of years, were, 
almost over night, driven from their 
homes and cast penniless on the al- 
ready strained economy of conquered 
Germany. Such measures do not lend 
themselves to permanent peace. 


Territorial Cessions Harm 
Innocent People 


cessions are to be 
regarded as punishment of the van- 
quished who may have been the ag- 


gressors in war, they are both illog- 


lf territorial 


ical and unjust. Such sanctions fall 
on and injure the wrong people, the 
innocent rather than the guilty, and 
particularly those future generations 
who are obviously quite clear of 
guilt. Such cessions merely 
the seeds of resentment and arouse 
and keep alive the spirit of revenge 
from which future wars come. 

The next folly often seen in 
imposed peace is that of attempting 
to exact indemnities, that is attempt- 
ing to make the vanquished pay the 
victor’s war costs. Generally such 
exactions are futile. As a rule the 
vanquished country is financially 
ruined at the end of the war, its 
portable wealth has been dissipated, 
its industries prostrate or destroyed, 
its raw material resources impaired 
and its gold reserves dissipated. To 
require indemnities in gold destroys 
the conquered country’s economy. 
To take them in kind merely means 


SOW 


that goods and commodities must be 
produced in the future and must be 
created almost exclusively by the 
farmer, laborer and small. business 
man, who had no voice in, and no 
control over, and who was generally 
opposed to, war. 

If indemnities, either in cash o1 
in kind, are exacted, the economy 
of the conquered state is so dis- 
located that it cannot properly feed, 
clothe or house its citizens. It ceases 
to be a customer in the world 
markets. Financial ruin generally 
results, and this in turn has serious 
repercussions on the prosperity of 
the victors. While it cannot be said 
that indemnities are always futile 
and under no circumstances should 
be imposed, history clearly demon- 
strates that only under most unusual 
circumstances can it be said that they 
are either useful or wise or that their 
imposition does not create difficulties 
far more serious than benefits 
expected. 


Indemnities Reduce 
Standard of Living 


Where under the guise of indem- 
nities, the terms of an imposed peace 
require the conquered nation to 
dismantle its industrial plants and 
deliver them to the victor, results 
quite as tragic occur. Such action 
merely reduces the productive ca- 
pacity of the vanquished, lowers the 
standards of living of its inhabitants, 
creates and en- 
genders resentment and discontent. 


unemployment 


It takes more than the argument of 
mass guilt to convince the working 
man that he shall therefore lose his 
job and the means to support him- 
self and family, or the factory owner 
that his business and savings for 
years are to be wiped out when both 
know that neither had anything to 
do with initiating the war. Yet it 
must be recognized that such meas- 
ures merely provide the background 
of injustice which the next dema- 
gogue who seeks a military career 
will seize on as a springboard to 
power. 

Where, however, the conquered 
nation, in violation of international 


The Unknown Art of Making Peace 


has itself seized and carried 
away industrial plants of its neigh- 
bors, such as occurred in Belgium, 
France, Holland and Poland, there 
is no reason why the conquered 
nation should not be required to 
restore that which it looted. 


law, 


The pages of history disclose 
instance after instance of the ill 
effects of vindictive peace treaties. 
I'he Napoleonic era with the great 
imperialistic territorial demands of 
Buonaparte, successful as they were 
for a time, brought alliance and 
coalition against him which in the 
end brought, not only his cwn down- 
fall, but all but ruined France. The 
German demands for Alsace-Lor- 
raine from the Third French 
Empire threw France into alliances 
with Imperial Russia and England 
which in the end were the prime fac- 
tors of the destruction of Hohen- 
zollern Germany. After World War 
I, the attempt to separate the Saar 
from democratic Germany, the seiz- 
ure of German colonies, the parti- 
tion of the Austrian and Hungarian 
Empire into a series of small econom- 
ically insufficient states, the limita- 
tion of Austria to a territory which 
could not support its population, 
the attachment of century-old Hun- 
garian districts to Czechoslovakia 
and Rumania for purely strategic 
considerations—all these were actions 
taken with a short-sighted intent to 
make both Germany and Austria- 
Hungary militarily impotent and 
economically weak, but the result 
was merely to provide arguments 
and propaganda for the resurgence 
of the military spirit under Hitler, 
and to make the Hungarian demands 
for restoration a source of constant 
dispute and finally brought Hungary 
to Hitler’s side. 


Hitler Imposed Vengeful Treaty 
upon French in 1941 


When Hitler, that modern Franken- 
stein, had his brief day of power 
and victory, the same mistake was 
made. He imposed terms on France 


(Continued on page 972) 
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1949-1950 Officers and 


New Members of Board of Governors 


= At the second session of the House 
of Delegates in St. Louis, September 
7, the following officers of the Amer- 
ican Bar Association were elected to 
serve during the year, ending with 
the adjournment of the 1950 Annual 
Meeting: 
Harold J. Gallagher, New York, 
President 
Joseph D. Stecher, Ohio, 
Secretary 
Harold H. Bredell, Indiana, 
‘Treasurer 
BOARD OF GOVERNORS 
Third Circuit, William W. Evans, 
New Jersey 
Fifth Circuit, Robert G. Storey, 
Texas 
Ninth Circuit, Sidney Teiser, 
Oregon 
President Gallagher’s work for and 
with the outlined 
in our October issue, page 809. Mr. 


Association was 


Stecher, who had served as Assistant 





land Studio 


— 
HAROLD H. BREDELL 
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Secretary of the Association since 
1937, was first elected Secretary in 
Cincinnati on December 20, 1945 
(32 A.B.A.J. 34; January, 1946) . 


New Treasurer Has Served 

in House of Delegates Since 1939 
Harold H. Bredell, of Indianapolis, 
succeeding Walter M. Bastian, of 
Washington, D. C. as Treasurer, has 
been engaged in the general practice 
of law in that city since his gradua- 
tion from Harvard Law School in 
1932, except for his period of service 
as a naval officer in command of 
L. S. M. 462 in the Pacific in World 
War II. He commenced practice in 
the old Miller law office, originally 
established by President Benjamin 
Harrison and United States Attorney 
General W. H. H. Miller, and he is 
presently the senior member of that 
firm, now operating under the name 
of Bredell and Cooper. 

Mr. Bredell first became a member 
of the House of Delegates in 1939 
and has since served in the House 
as State Delegate for Indiana, as the 
member of the Board of Governors 
for the Seventh Circuit, 1946-1947, 
and as Assembly Delegate, 1947- 
1949. During the years 1942-1943 he 
was Executive Assistant to the Com- 
mittee on Coordination and Direc- 
tion of War Effort. He has served on 
numerous committees of the 
ciation. 


Asso- 


Mr. Bredell is active in civic, busi- 
ness and educational affairs in In- 
diana; he has lectured at Indiana 
Law School and written for legal 
publications. 


W. W. Evans Was President 
of New Jersey State Bar 


William W. Evans, of Paterson, 
New Jersey, succeeds William Clarke 
Mason, of Philadelphia, as member 
of the Board of Governors from the 
Third Circuit, Mr. Evans, who is a 
member of the firm of Evans, Hank 
and Evans, has been active in ba! 
association work for many years. He 
was President of the New Jersey 
State Bar Association in 1936-1937. 

He was parliamentarian for the 
late President William L. Ransom, 
at the time of the adoption of the 
new Constitution and By-Laws of 
the American Bar Association. He 
served as the first Chairman of the 
Committee on Credentials and Ad- 
missions and has been a member ol 
the Committee on Rules and Cal. 
endar. He has been Chairman of the 
Committee on Draft of the House 
of Delegates and of the Standing 
Committee on State Legislation. He 
has served as State Delegate from 
New Jersey for the past six years. 

Mr. Evans has been active in civic 
and political affairs in New Jersey, 
having served in the New Jersey 
legislature from 1919 to 1924. He was 
Speaker of the Assembly in 1923. He 
is a member of the State Commission 
to reorganize municipal government 
in New Jersey. 

He is a member of the Associa 
tien of the Bar of the City of New 
York, the Lawyers Club of New 
York City, The Judicature Society 
and the American Law Institute. 
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Blank & Stoller 


WILLIAM W. EVANS 


Robert G. Storey Is Dean 

of Law School 

Robert G. Storey, of Dallas, Texas, 
who succeeds Cody Fowler, of Flor- 
member of the Board of 
Governors from the Fifth Circuit, is 
Dean of the Southern Methodist 
University Law School and senior 
member of the firm of Storey, Sand- 
ers, Sherrill and Armstrong. He was 
educated at the University of Texas 
and Southern Methodist University. 
He also received the degree of LL.D. 
from Texas Christian University. 


ida, as 


He has been active in his profes- 
sion, serving as President of the State 
Bar of Texas, 1948-1949; present 
President of the Southwestern Legal 
Foundation; President of the Dallas 
Bar Association, 1934; Chairman of 
the Section of Legal Education of 
the American Bar Association, 1938- 
1940; member of the Council of the 
Inter-American Bar Association and 
member of the House of Delegates 
of the American Bar Association. 

Mr. Storey served in both World 
Wars; in World War I he served as 
a lieutenant in the Artillery, and 
in World War II as a colonel in the 
\ir Corps, which service included 
acting as Director of Intelligence at 
the School of Applied Tactics, Or- 
lando, Florida, and Deputy Director 
of Intelligence, Mediterranean Al- 
lied Air Forces. He was a member of 
the special mission to investigate, 
identify and apprehend war crimi- 
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Atlas Portraits 


ROBERT G. STOREY 


nals in Bulgaria, and served as exec- 
utive trial counsel to Mr. Justice 
Robert H. Jackson in the prosecu 
tion of Hermann Goering, et al., in 
Nuremberg, 1945-1946. 


Sidney Teiser Has Been Active 

in Bankruptcy Section 

Sidney Teiser, of Portland, Ore- 
gon, who succeeds Loyd Wright of 
California as member of the Board 
of Governors from the Ninth Cir- 
cuit, was born and educated in Vir- 
ginia. After practicing law in Nor- 
folk for eight years, he moved to 
Portland, Oregon, where he has 
practiced since. For many years he 
has been active in the American Bar 
Association, serving as one of the 
state vice presidents in 1930 and 
1931. In 1932 he was elected a mem- 
ber of the General Council of the 
Association and served in that ca- 
pacity until 1936. 

In 1933 he was appointed a Com- 
missioner on Uniform State Laws by 
the Governor of the State of Oregon. 

He has been a member of the 
House of Delegates since 1936, serv- 
ing as State Delegate from Oregon 
until 1943. 

He has served on a number of 
committees of the Association, in- 
cluding the Committee on Commer- 
cial Law and Bankruptcy, the Com- 
mittee on Unauthorized Practice of 
the Law and the Resolutions Com- 
mittee. He has been a member of the 
National Bankruptcy Conference 


SIDNEY TEISER 





since its organization and _ partici- 
pated in the drafting of the Chan- 
dler Act. 

Mr. Teiser was one of the organi- 
zers of the Section of Corporation, 
Banking and Mercantile Law, now 
the Section of Corporation, Banking 
and Business Law, and was its chair- 
man in 1945 and 1946. 

He has contributed many articles 
to law reviews and histerical society 
journals and is the author of several 
historical plays. 

The Board of Governors is com- 
posed of the President, the Chairman 
of the House of Delegates, the last 
retiring President, the Secretary, the 
Treasurer and the Editor-in-Chief 
of the Journat, all members ex 
officio, and ten elected members, one 
for each federal judicial circuit. The 
elected members, who must be pres- 
ent or past members of the House 
of Delegates, serve for three-year 
terms, and approximately one third 
are elected each year by the House. 

Nominations are made by the 
State Delegates or by nominating 
petitions signed by fifty members of 
the Association in good standing. An 
optional method for electing mem- 
bers of the Board provided in the 
Constitution allows a majority of 
state bar associations in a circuit to 
determine that the member of the 
Board for that circuit shall be elec- 
ted by mail ballot by all members 
of the Association in such circuit. 
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International Law and Individuals: 


A Comment on Enforcing Peace 


by John Foster Dulles + United States Senator from New York 


® Addressing the Section of International and Comparative Law at the St. Louis 


meeting last September, Senator Dulles gave this concise analysis of one of the 


problems of preventing war. He declares that one reason for the failure of the Treaty 


of Versailles was that the sanctions it provided for violations of its terms could be 


applied only against the German nation, and not against individuals. He suggests 


the same mistake should not be made when the next treaty of peace with Germany 


is signed. 





® There is general recognition of 
the fact that international order 
requires a development of interna- 
tional law. There is, however, no 
agreement as to how this interna- 
tional law shall operate—whether 
upon states or upon individuals. Of 
course there are some kinds of inter- 
national law that necessarily operate 
only on states. But that is not so 
where the international law is de- 
signed to regulate individual con- 
duct. Such laws, if they operate only 
upon states, may read well, but in 
practice they rarely work well be- 
cause there is no peaceful way to 
enforce them. 

This whole matter was thoroughly 
analyzed and discussed by the 
founders of our Nation and the 
authors of our Constitution. No less 
than six of the Federalist Papers 
(Numbers 15-20) deal with this 
subjeet and what is there said de- 
serves rereading. 

It is pointed out that laws, to be 
effective, must have a sanction, and 
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that when laws operate only upon 
states in their corporate capacity, 
the only sanction is war. Those who 
rule a state are indeed trustees for 
their own people. They have a 
special relationship to them and 
oftentimes could not hold political 
power unless they reflected the 
desires of their constituents. There- 
fore, says the Federalist, “The rulers 
of the respective members, whether 
they have a constitutional right to 
do it or not, will undertake to judge 
the propriety of the measures them- 
selves.” (Number 15) Any authority 
capable of preserving the general 
tranquility “must carry its agency to 
the persons of the citizens. It must 
stand in need of no intermediate 
legislations.” (Number 16). 


The basic proposition expressed 
in a heavily capitalized sentence in 
the Federalist Paper Number 15 is: 


The great and radical vice in the 
construction of the existing Con- 
federation is in the principle of 
LEGISLATION for STATES or GOVERN- 


MENTS, in their CORPORATE or COL- 

LECTIVE CAPACITIES, and as contra- 

distinguished from the INDIVIDUALS of 

which they consist. 

And the conclusion, put at the end 
of Number 20, is this: 

. . a sovereignty over sovereigns, a 
government over governments, a legis- 
lation for communities as contradis- 
tinguished from individuals, as it is a 
solecism in theory, so in practice it is 
subversive of the order and ends of 
civil polity, by substituting violence 
in place of law, or the destructive 
coercion of the sword in place of the 
mild and salutary coercion of the 
magistracy. 


Versailles Treaty Had No 

Sanctions Against Individuals 

The Treaty of Versailles provided 
a good illustration of the validity of 
the arguments set forth in the 
Federalist papers. That treaty for- 
bade German rearmament and did 
so with great thoroughness, Marshall 
Foch saw to it that there were no 
loopholes. But the trouble was that 
the treaty operated only against the 
German Reich. For a short time it 
complied, and then it began to 
countenance minor violations. At 
the time, most of the Germans them- 
selves probably did not like the 
violations and what they implied 
Certainly, it would have been easy 
to stop the early infractions. But no 
easy way was provided. There were 
only the grave political sanctions of 
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the treaty and the Allies did not find 
the early violations sufficiently 
important to justify political and 
action against the 
nation. So, initially, 
was Allied acquiescence. Then the 
steadily became 


whole 
there 


military 
German 
violations more 
numerous, the military power of the 
Reich grew, its 
became 


German public 
opinion militaristic, 
until finally the treaty violations 
reached a volume that seemed to 
justify using the treaty sanctions. 
But by then it was seen that this 
would not be a mere police opera- 
tion, but a full scale war. At that 
time, France, Belgium and England 
were not willing to go to war in an 
effort to compel the German govern- 
ment to carry out the provisions of 
the treaty. So the “law” of Versailles 
collapsed in toto. 

The revival of Germany’s military 
power and its ability to wage World 
War II came about because the 
authors of the Treaty of Versailles 
ignored the reasoning of the 
Federalist Papers, namely, that inter- 
national (treaty) law which operates 
only upon a state in its corporate 
capacity has no effective sanction 
except war, and war is a sanction 
which is not often invoked by those 
who seek, through law, to prevent 
war. 


more 


Mistake Should Be Avoided 
in Future Treaty 


At the Moscow Council of Foreign 
Ministers, held in the spring of 1947, 
we discussed again the question of 
future German disarmament. I then 
urged that, in the light of past expe- 
rience, any future prohibitions should 
operate not merely on the German 
state, but on German individuals, 
and that the magnitude of the pen- 
alty should be reasonably related to 
the magnitude of the offense. Then 
enforcement could reasonably be ex- 





pected. If, for example, some individ- 
ual German scientist should develop 
a laboratory for forbidden experi- 
mentation for biological warfare, that 
individual, if detected, could be given 
a jail sentence. That is a practical 
and enforceable sanction. 
not be practical, if that were an 
isolated case, to get the political de- 
cisions necessary to 


It would 


carry out war 
against the German nation because it 
failed, in that single case, to carry out 
its treaty obligation. Secretary Mar- 
shall seemed to share that point of 
view. If we had then drafted the pro- 
posed Four-Power German Disarm- 
ament Treaty, the United States 
delegation would, I think, have tried 
to make it the “law of the land”, 
enforceable, like any other law, upon 
individuals, through the 
of courts. 


processes 


Those who want international laws 
‘actually to assure human rights, 
where > these tights are not automati- 
cally . and freely assured by local law 
and custom,. should seek to make 
those laws the “law.of the land”, 
throu egislative or other meas- 
ures, applicable to..individuals and 

enforceable. through the normal 
Processes of the courts. ‘To do other- 
‘Wise will be to elect a course which 
will mean that the laws will not carry 
any | “real com mpulsion because, to use 
the phrasing of the Federalist 
Papers, international authority, to 
be effective, ‘ ‘must carry its agency to 
et nate 
the persons of the citizens,” and be 
enforceable through “the mild and 
salutary coercion of the magistracy.” 

There are many people who do 
not want to have international con- 
ventions which will effectively regu- 
late human conduct in relation “to 
human rights. They think that there 
should be diverse, local standards. 
They are certainly entitled to hold 
that point of view, and a strong case 


International Law and Individuals 





Roger Carlet 


JOHN FOSTER DULLES 


John Foster Dulles, now Senator from 
New York, 
American thought on foreign policy, and 


is one of the leaders of 
has had an active part in foreign affairs 
ever since 1907 when he was secretary 
of the Hague Peace Conference. He has 
since represented the United States on 
many missions to other governments, and 
is one of the foremost supporters of 
American ‘participation in world affairs. 





can be made for recognizing that the 
one indispensable sanction is com- 
munity opinion, and where that is 
lacking, any enforcement is problem- 
atic. However, those who genuinely 
want communities to be under the 
compulsion. of agreed international 
standards, as exemplified by a hu- 
man rights or genocide convention, 
should, I think, envisage those stand- 
ards in terms of law which operate 
on individuals, not upon the states, 
and which are enforceable by the 
courts, not by armies. Of course, ev- 
erything cannot be done at once- But 
to abandon this goal would involve 
substituting pious words for an effec- 
tive result. 
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International Law and Individuals: 


A Comment on Enforcing Peace 


by John Foster Dulles + United States Senator from New York 


® Addressing the Section of International and Comparative Law at the St. Louis 


meeting last September, Senator Dulles gave this concise analysis of one of the 


problems of preventing war. He declares that one reason for the failure of the Treaty 


of Versailles was that the sanctions it provided for violations of its terms could be 


applied only against the German nation, and not against individuals. He suggests 


the same mistake should not be made when the next treaty of peace with Germany 


is signed. 





®" There is general recognition of 
the fact that international order 
requires a development of interna- 
tional law. There is, however, no 
agreement as to how this interna- 
tional law shall operate—whether 
upon states or upon individuals. Of 
course there are some kinds of inter- 
national law that necessarily operate 
only on states. But that is not so 
where the international law is de- 
signed to regulate individual con- 
duct. Such laws, if they operate only 
upon states, may read well, but in 
practice they rarely work well be- 
cause there is no peaceful way to 
enforce them. 

This whole matter was thoroughly 
analyzed and discussed by the 
founders of our Nation and the 
authors of our Constitution. No less 
than six of the Federalist Papers 
(Numbers 15-20) deal with this 
subjeet and what is there said de- 
serves rereading. 

It is pointed out that laws, to be 
effective, must have a sanction, and 
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that when laws operate only upon 
states in their corporate capacity, 
the only sanction is war. Those who 
rule a state are indeed trustees for 
their own people. They have a 
special relationship to them and 
oftentimes could not hold political 
power unless they reflected the 
desires of their constituents. There- 
fore, says the Federalist, “The rulers 
of the respective members, whether 
they have a constitutional right to 
do it or not, will undertake to judge 
the propriety of the measures them- 
selves.” (Number 15) Any authority 
capable of preserving the general 
tranquility “must carry its agency to 
the persons of the citizens. It must 
stand in need of no intermediate 
legislations.” (Number 16). 


The basic proposition expressed 
in a heavily capitalized sentence in 
the Federalist Paper Number 15 is: 


The great and radical vice in the 
construction of the existing Con- 
federation is in the principle of 
LEGISLATION for STATES or GOVERN- 


MENTS, in their CORPORATE or COL 
LECTIVE CAPACITIES, and as contra- 
distinguished from the INDIVIDUALS of 
which they consist. 


And the conclusion, put at the end 
f Number 20, is this: 

. . a sovereignty over sovereigns, a 
government over governments, a legis- 
lation for communities as contradis- 
tinguished from individuals, as it is a 
solecism in theory, so in practice it is 
subversive of the order and ends of 
civil polity, by substituting violence 
in place of law, or the destructive 
coercion of the sword in place of the 
mild and salutary coercion of the 
magistracy. 


~ 


Versailles Treaty Had No 

Sanctions Against Individuals 

The Treaty of Versailles provided 
a good illustration of the validity of 
the arguments set forth in the 
Federalist papers. That treaty for- 
bade German rearmament and did 
so with great thoroughness, Marshall 
Foch saw to it that there were no 
loopholes. But the trouble was that 
the treaty operated only against the 
German Reich. For a short time it 
complied, and then it began to 
countenance minor violations. At 
the time, most of the Germans them- 
selves probably did not like the 
violations and what they implied. 
Certainly, it would have been easy 
to stop the early infractions. But no 
easy way was provided. There were 
only the grave political sanctions of 
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the treaty and the Allies did not find 
the early violations — sufficiently 
important to justify political and 
military action against the whole 
German nation. So, initially, there 
was Allied acquiescence. Then the 
steadily 
numerous, the military power of the 
German Reich grew, its 
opinion became more militaristic, 
until finally the treaty violations 
reached a volume that seemed to 
justify using the treaty sanctions. 
But by then it was seen that this 
would not be a mere police opera- 
tion, but a full scale war. At that 
time, France, Belgium and England 
were not willing to go to war in an 
effort to compel the German govern- 
ment to carry out the provisions of 
the treaty. So the “law” of Versailles 
collapsed in toto. 

The revival of Germany's military 
power and its ability to wage World 
War II came about because the 
authors of the Treaty of Versailles 
ignored the reasoning of the 
Federalist Papers, namely, that inter- 
national (treaty) law which operates 
only upon a state in its corporate 
capacity has no effective sanction 
except war, and war is a sanction 
which is not often invoked by those 
who seek, through law, to prevent 
war. 


violations became more 


public 


Mistake Should Be Avoided 
in Future Treaty 


At the Moscow Council of Foreign 
Ministers, held in the spring of 1947, 
we discussed again the question of 
future German disarmament. I then 
urged that, in the light of past expe- 
rience, any future prohibitions should 
operate not merely on the German 
state, but on German individuals, 
and that the magnitude of the pen- 
alty should be reasonably related to 
the magnitude of the offense. Then 
enforcement could reasonably be ex- 


pected. If, for example, some individ- 
ual German scientist should develop 
a laboratory for forbidden experi- 
mentation for biological warfare, that 
individual, if detected, could be given 
a jail sentence. That is a practical 
It would 
not be practical, if that were an 
isolated case, to get the political de- 


and enforceable sanction. 


cisions necessary to carry out war 
against the German nation because it 
failed, in that single case, to carry out 
its treaty obligation. Secretary Mar- 
shall seemed to share that point of 
view. If we had then drafted the pro- 
posed Four-Power German Disarm- 
ament Treaty, the United States 
delegation would, I think, have tried 
to make it the “law of the land”, 
enforceable, like any other law, upon 
individuals, through the processes 
of courts. 


Those who want international laws 
‘actually to_ assure human rights, 
“where these rights are not automati- 

cally and freely assured by local law 
and custom, should. seek to make 
those laws the “law ofthe land”, 

ugh Jegislative or other meas- 
ures, applicable to.individuals and 
enforceable. through the norma] 
processes of the courts. To do other- 
‘wise will be to elect a course which 
will mean that the laws will not carry 
any real Compulsion because, to use 
the phrasing of the Federalist 
Papers, international authority,..to 
be effective, “must carry its agency to 
the persons of the citizens,” and be 
enforceable through “the mild and 
salutary coercion of the magistracy.” 

There are many people who do 
not want to have international con- 
ventions which will effectively regu- 

late human conduct in relation “to 
human rights. They think that there 
should be diverse, local standards. 
They are certainly entitled to hold 
that point of view, and a strong case 
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JOHN FOSTER DULLES 


John Foster Dulles, now Senator from 
New York, is one of the leaders of 
American thought on foreign policy, and 
has had an active part in foreign affairs 
ever since 1907 when he was secretary 
of the Hague Peace Conference. He has 
since represented the United States on 
many missions to other governments, and 
is one of the foremost supporters of 
American ‘participation in world affairs. 





can be made for recognizing that the 
one indispensable sanction is com- 
munity opinion, and where that is 
lacking, any enforcement is problem- 
atic. However, those who genuinely 
want communities to be under the 
compulsion of agreed international 
standards, as exemplified by a hu- 
man_rights or genocide convention, 
should, I think, envisage those stand- 
ards in terms of law which operate 
on individuais, not upon the states, 
and which are enforceable by the 
courts, not by armies. Of course, ev- 
erything cannot be done at once- But 
to abandon this goal would involve 
substituting pious words for an effec- 
tive result. 
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Conference of Chief Justices: 


St. Louis, Missouri, September 3-4 


® Representatives of forty-four of 
the forty-eight states participated in 
the formation of the Conference of 
Chief Justices at the recent meeting 
of the American Bar Association in 
St. Louis. 

Chief Justice Laurance M. Hyde 
of Missouri, chairman of the com 
mittee of the Judicial Administra- 
the Bar 
Association which arranged for the 


tion Section of American 
meeting, was named first chairman 
of the new organization. Chief Jus 
tice Edward W. Hudgins of Virginia 
was named vice chairman and Glenn 
Winters, secretary of the American 
Judicature Society, was named re 
porter for the conference. Members 
of the Executive Council, in addi- 
tion to the chairman and vice chair- 
are: Chief Judge John T. 
Loughran of New York and Chief 
Justices Stanley EgQua of Massachu 
setts, Carl V. Weygandt of Ohio, ]. 
E. Hickman of Texas and Charles 
Loring of Minnesota. The Council 
of State Governments at Chicago 


man 


was named as the secretariat for the 
organization which will meet next 
year in Washington, D. C., at the 
Annual Meeting of the 
Bar Association. 


American 


The Chief Justices were in session 
two days and discussed problems of 
procedure in appellate courts and 
methods of improving opinion writ 
ing by the courts. As a result of the 
informal discussions, the Executive 
Council was instructed to formulate 
general rules for appellate procedure 
for presentation at the next meeting. 
It was also decided further discus 
sions would be had on opinion writ 
ing looking towards greater clarity. 

George Brand of Michigan, Presi 
dent of the American Judicature So 
ciety, and Judge Richard Hartshorne 


of New Jersey, Chairman of the 
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Judicial Administration Section, 
welcomed the Chief Justices at the 
opening session. 

The Conference of Chief Justices 
of the state courts can be one of the 
most effective means of improving 
the administration of justice in this 
country in the opinion of Chief Jus- 
tice Laurance M. Hyde, as expressed 
at the opening session of the Confer- 
ence. He said: 

When that the 
ence as organized represents through 
the titular head of the court in each 
state, the combined power of the ju- 
diciary of the state courts, it is easy 
to see how effective the Conference 
can be, through the interchange of 
ideas, in bringing to the judicial arm 
of the government of each state the 
best thinking in this country for court 
reform. 

The courts long have had the bene- 
fit of the thinking of our brethren in 
other states on substantive law but 
procedural law has lagged behind. 
Many innovations have been tried 
in this state or in that one. Some 
have been good and some have been 
discarded but until now we Chief 
Justices have never had the oppor- 
tunity of discussing together those 
procedural reforms. That we intend 
to do in the Conference, and through 
the Council of State Governments we 
will be able to have compiled for us 
all of the factual information so neces- 
sary for an intelligent discussion of 
our problems. 


All but the States of Rhode Island, 
North Carolina, Nebraska and Wyo- 
ming were represented at the Con- 
ference. 


we realize Contfer- 


Also participating in the organiza 
tion meeting of the Conference: Ari- 
zona, Arthur T. LaPrade; Arkansas, 
Ed F. McFadden; California, Doug- 
las L. Edmonds; Colorado, Benja- 
min C, Hilliard; Connecticut, Wil- 
liam M. Maltbie; Delaware, Wm. 
Watson Harrington; Florida, Glenn 
Terrell; Georgia, W. H. Duckworth; 





Ruth Rust Studio 
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Idaho, Raymond L. Givens; Illinois, 
Charles H. Thompson; 
Frank E. Gilkison; Iowa, Norman 
R. Hays; Kansas, William W. Har- 
vey; Kentucky,.Porter Sims; Louisi 


Indiana, 


ana, John B. Fournet; Maine, Harold 
H. Murchie; Maryland, Edward S$. 
Delaplaine; Michigan, Edward M. 
Sharpe; Mississippi, Harvey McGe- 
hee; Missouri, James M. Douglas; 
Montana, Hugh R. Adair; Nevada, 
Milton B. Badt; New Hampshire, 
Frank R. Kenison; New Jersey, Ar 
thur T. Vanderbilt; New Mexico, 
Charles R. Brice; North Dakota, 
William L. Nuessle; Oklahoma, Den- 
ver N. Davison; Oregon, Hall S. 
Lusk, George Rossman; Pennsyl- 
vania, George W. Maxey; Rhode 
Island, Edmund W. Flynn; South 
Carolina, G. Dewey Oxner; South 
Dakota, Herbert B. Rudolph; Ten- 
nessee, A. B. Neil; Utah, Eugene E. 
Pratt; Vermont, Olin M. Jeffords; 
Washington, E. W. Schwellenbach; 
West Virginia, Frank C. Haymond; 
and Wisconsin, Marvin B. Rosen 
berry. 
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# jn the last several months three 
Britain 
King’s 


women barristers in have 


been appointed Counsel. 
Every year about twenty barristers 
are granted a patent by the Lord 
Chancellor for this lofty legal posi- 
tion, but this is the first time in Eng- 
lish history that women have attained 
such an honor. 

Becoming a King’s Counsel carries 
both a risk and a chance of reach- 
ing higher levels in the legal profes- 


full-bottomed wig, 


sion. Wearing a 
as distinct from one which only 
covers the top of the head, on cere- 
monial occasions and a silk gown 
instead of a plain one, a King’s Coun- 
sel has to give up a good deal of the 
less important but lucrative work 
which was open to him before his 
promotion. 

rhe position of King’s Counsel is, 
therefore, a gateway to success and 
until a few months ago no woman 
in the United Kingdom has passed 
through it. But in April of this year 
two English women, Mrs. Helena 
Normanton and Rose Heilbron, at- 
tained this honor, and in December 
last, Margaret Kidd, who graduated 
in law at Edinburgh University, be 
came the first Scottish woman K.C. 

The first Commonwealth country 
to admit women K.C.’s was Canada 
where there are now seven. The two 
carliest were Miss Helen Alice Kin- 
near, created a K.C. in 1934 and now 
a judge, and Miss Margaret Patton 
Hyndman, a commercial law prac- 
litioner and the present Grand Dean 
of the Kappa Beta Pi International 
Legal Sorority. 

It was not until 1919 that the first 
woman bar student was admitted to 
the English Bar. Application was 
made by that protagonist of woman’s 
suffrage, Christabel Pankhurst, and 
this was refused. But in 1919, when 
Lloyd George was Prime Minister of 
Britain, the Sex Disqualification Re- 
novals Act became law, opening the 
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legal profession to women. The first 
woman law student was admitted on 
the day the Act passed on to the 
statute book. 

In 1920 other women followed as 
bar students and proceeded to the 
next stage of “eating dinners in 
hall”, which 1919 had 
exclusively the preserve of the mas- 


until been 
culine sex. Certain gentlemen of the 
this 
One of them returning home from 


old school resented intrusion. 
long residence in the Colonies could 


hardly believe his eyes when he 
“dined in hall” for the first time: 

“Waiter,” he said, ‘““do I see women 
in the hall?” 

The waiter had to reassure him 
that he was not suffering from de- 
lusions. 

Rose Heilbron, 34-year-old wife of 
a Liverpool surgeon and mother of 
a young daughter, is an attractive 
brunette, who decided at an early age 
to become a barrister, and she re- 
members being upset when, as a 
child, she was taken to a bungalow 
where a notorious murder had been 
committed but was not allowed to 
go inside to see the “exhibits.” 

She was called to the Bar on the 
World War II 
many male competitors were away 
on active service and there 
plenty of opportunities for a woman 
but unless she had 
sessed unusual capabilities she could 
never have built up the practice she 
has in the north of England. Early 
in her career she visited London, 


outbreak of when 


were 


barrister, pos- 


appearing as a Junior in a case heard 
in the Court of Appeal. It is un- 
usual for Juniors to address the 
court, but the King’s Counsel who 
“led the case” failed to make any 
impression on the three judges in 
the morning, and Rose Heilbron 
asked his permission to put a few 
points to them in the afternoon. He 
readily agreed, and soon their lord- 
ships were listening to the legal argu- 





Keystone 


ROSE HEILBRON, K.C. 


ments of a young woman. What is 
more, her arguments were so cogent 
that they won the case. 

Since then Rose Heilbron has ap- 
peared often in the Court of Appeal, 
has figured in many murder trials 
and has even prosecuted in a murder 
She is never at a loss when 
questioned by a judge, and she has 
been described more than once as 
one of the most promising barristers 
in England. 


case. 


Women, she thinks, are as capa- 
ble as men at convincing a judge 
or swaying a jury; like some of their 
male confreres they are not always 
strictly logical—but neither is the 
law. 

With youth, charm, an acute legal 
brain and a pleasing voice, Rose 
Heilbron is nearly always busy in 
the Law Courts; but she also finds 
time to be a wife and a mothcr. 

Today there are between 300 and 
400 women barristers in the United 
Kingdom and the prejudice against 
employing them is dying. 

Langston Day 
England 
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Tuomas JEFFERSON AND 
AMERICAN DEMOCRACY. By 
Max Beloff. New York: The Mac- 
millan Company. 1949. $2.00. 
Pages 271. 

This book was written by an Eng- 
lishman “for the benefit of English 
readers”. It does not warrant, and I 
doubt that it will win, wide circula- 
tion in the United States. 

Thomas Jefferson and American 
Democracy is apparently one of a 
series of small volumes being written 
by English historians and published 
by the Macmillan Company under 
the general title “Teach Yourself 
History Library’. Some of these vol- 
umes are being published in the 
United States. “The key idea of this 
series,” writes its editor, A. L. Rowse 
of All Souls, Oxford, “and what dis- 
tinguishes it from any other that has 
appeared is the intention by way of 
a biography of a great man to open 
up a significant historical theme; for 
example, Cromwell and the Puritan 
Revolution, or Lenin and the Rus- 
sian Revolution. My hope is, in the 
end, as the series fills out and com- 
pletes itself, by a sufficient number of 
biographies to cover whole periods 
and subjects in that way. To give 
you the history of the United States, 
for example, or the British Empire or 
France, via a number of biographies 
of their leading historical figures.” 

In this instance, as the title of his 
book suggests, Max Beloff, Reader 
at Oxford University, has attempted 
to describe the first half-century of 
the American Republic by means of 
a biographical sketch of one of its 
chief actors. The actor being Jeffer- 
son rather than Washington or Ham- 
ilton or Marshall, Mr. Beloff’s em- 
phasis is rather on the democratizing 
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aspects of our early years than the na- 
tionalizing or stabilizing, and I trust 
his English readers will realize that 
they are getting only part of the 
story. 

This is an undistinguished book, 
especially when judged, as its New 
York imprint demands that it be 
judged, by American standards, It is 
a competent retelling of the most fa 
miliar essentials of the Jefferson story, 
simply that and nothing more. As 
to the series in general, I would ques- 
tion sharply its underlying assump- 
tion, which Mr. Rowse has stated 
thus: “I am convinced that the most 
congenial, as well as the most con- 
crete and practical, approach to his- 
tory is the biographical.” Most 
congenial, yes; most concrete and 
practical, perhaps; most accurate and 
undistorted, definitely no. I had 
thought we were cured of the temp- 
tation to assume that “history is the 
essence of innumerable biographies”. 
Certainly American history is not 
the essence of any ten or fifty or five 
hundred biographies. 

I do not wish to seem gratuitously 
harsh in my judgment of this book, 
for Mr. Beloff, who usually needs no 
apologies, is a valued and valiant 
friend of America and its institu- 
tions. Yet I am constrained to say 
that, however satisfactory it may be 
for the education of the average 
British reader, it is surely not a book 
that will earn a place in the lasting 
Jefferson literature. The blame no 
doubt lies with publisher rather than 
author, It is obvious from Mr. Be- 
loff’s preface that he was not overly- 
anxious for its publication in this 
country. He is sufficiently conver- 
sant with Beard, Chinard, Malone, 
Adams, Randall, Kimball, Ford, and 


the rest to know that his book wil] 
add nothing to our understanding 
of Thomas Jefferson, much less of 
the American democracy that he is 
assumed to embody. 


CLINTON L. ROssITER 
Cornell University 


ConpeMNaTION APPRAISAI 
HANDBOOK By George L. Schmutz. 
New York: Prentice-Hall, Inc. 1949. 
$6.30. Pages xviii, 361. 

The ascertainment of the market 
value of real property, to determine 
just compensation to be paid the 
owner by a sovereign exercising the 
right of eminent domain, has ever 
presented a challenge to the fact. 
finding processes of our courts. This 
task has not been made easier by 
the vagaries the law has imparted to 
the definition of market value, o1 
the procedural and substantive rules 
governing the methods by which it 
may be determined, or by the re. 
quirement that it be measured in 
terms of the traditional hypothe. 
tically willing buyer and seller, both 
under no compulsion to buy or sell, 
and both fully informed as to the 
best use to which the property can 
be devoted in the reasonably prob 
able future. 

In the experience of condemnation 
tribunals, the opinions of experts 
have come to be regarded as the best 
evidence of value. 

George L. Schmutz, a_ distin- 
guished realtor and appraiser whose 
association with the American Insti- 
tute of Real Estate Appraisers, both 
as member and instructor of apprai- 
sal courses sponsored by the Institute, 
and whose long and varied experi 
ence as an expert appraiser in 
numerous condemnation cases emi- 
nently qualify him in this field, has 
just published a revision of his 
Condemnation Appraisers Hand- 
book retitled Condemnation A ppra' 
sal Handbook. 

Mr. Schmutz begins his revision 
with an analysis of the three funda 
mental techniques of appraisal, the 
market data approach (condemna- 
tion lawyers more commonly refer 
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to this as the comparable sales 
method), the income approach 
(capitalization method) and_ the 


cost. approach (reproduction or 
replacement method). He then de- 
votes several chapters to such tools 
of the appraiser as the discounting 
principle, the element of deprecia- 
tion, and other factors. 

Having thus set out the techniques 
and tools, he goes on to treat such 
specific problems in condemnation 
as severance and leasehold damages 
ind the valuation of interests less 
than a fee, such as power line rights- 
of-way, water rights, avigation ease 
ments and similar estates in land. 

Devoting one part of his five-part 
volume to the subject “legal con- 
siderations”, Mr. Schmutz launches 
into a discussion of such problems 
as the authority of the condemnor 
to take, the constitutional guarantee 
of just compensation, the prepara- 
tion for trial, the testimony of the 
appraiser, and, finally, a chapter 
devoted to general principles of law 
as enunciated by the courts. 

An addendum concludes the vol- 
tables, charts, 
mathematical 


ume, replete with 


formulae and other 
devices derived from his own studies 
and those of others, designed to aid 
the appraiser. 

From the lawyer’s viewpoint we 
were somewhat disappointed, for 
Mr. Schmutz has merely given sep- 
arate treatment to appraisal tech- 
niques and legal considerations, and 
has failed to impose upon the tech- 
niques he explains in the earlier 
portion of his handbook the limita- 
tions of the law which he sets out 
in Part IV. As the law school grad- 
uate soon learns that mere knowl- 
edge of legal principles, unaccom- 
panied by the facility for the skillful 
ipplication of such principles to a 
given state of facts, does not make a 
lawyer, so the appraiser will discover 
that the failure to reiate the general 
rules of law briefly touched upon to 
the techniques of appraisal con- 
stitutes the imadequacy of Mr. 
Schmutz’s book. Though he advo- 
cates the market-data approach as 
the most reliable method of apprai- 


sal, he tends to gloss over the legally 





objectionable aspects of the other 
approaches, and is content merely 
to set three appraisal 
methods caveat to the 
appraiser as to the vulnerability of 


out the 


without a 


the income and cost approaches. 
The income approach is based, 
essentially, upon anticipated future 
net income or profits. Since this 
involves a degree of speculation and 
conjecture and is too often depend- 
ent upon the business and the man- 
agement the 
rather than the property itself, the 
courts consistently rejected 
opinions of value predicated upon 


efficiency of owner 


have 


capitalization of future net income 
or profits, with a few special ex- 
ceptions.! 

While the use of this method may 
be very useful to the appraiser as a 
check upon the accuracy of his ap- 
praisal otherwise determined, it 
could prove disastrous to him and to 
his client’s case where his opinion 
has been based exclusively upon 
such inadmissible elements. This is 
not to say that the method has value 
only as a check; on the contrary, it 
may be valuable not only in the 
general real estate appraisal field, 
but even in a limited class of con- 
demnation cases, where certain types 
of income-producing properties are 
involved to which the 
might properly be applicable. 

Implicit in the cost approach is the 
concept that the sum of the value of 
land and of improvements equals the 
property value, a theory that the 
courts have likewise consistently de- 
nied, except in the relatively few in- 


method 


stances of special purpose properties. 

In the attempt to bring to an ob- 
servational and subjective art the cer- 
tainty of a precise and mathematical 
science, Mr. Schmutz leans heavily 
upon his mathematical tables. How- 
ever, the application of these unit 
values, factors and multiples, some- 
times arbitrary and assumed, imbue 
the resulting valuations with a math- 
ematical preciseness not always war- 
ranted. While the purpose is com- 
mendable—as in the attempt to give 
relative weight to certain differences 
between comparable properties re- 
cently sold and the property in ques- 
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tion—the use of such tables and for- 
mulas is fraught with peril to the 
appraiser who cannot sustain the 
soundness and accuracy thereof. Ex- 
amples of this highly-stylized method 
Mr. Schmutz’s beachfront and 
farmland evaluations. While the 
rules of law not only permit but 
often require that opinions as to 
value be based upon a consideration 
of a variety of elements and differ- 
ences, fundamentally the process of 
weighting these elements is one 
which is personal to the appraiser, 
founded upon his own experience 
with and knowledge of properties of 
this type. 

This striving by the author to re- 
duce to mathematical formulas the 
phenomena of valuation, often re- 
sults in illogical and inutile con- 
clusions that will serve only to mis- 
lead the appraiser who has not had 
extensive condemnation experience. 
In this category may be placed Mr. 
Schmutz’s conclusions concerning 
the use of a multiple of the value of 
a railroad right-of-way to determine 
the entire cost of acquisition (in- 
cluding severance damage), and a 
like multiple table applicable to 
power-line rights-of-way. Obviously, 
the ratio of the value of the land 
area within such right-of-way to the 
total cost of acquisition is a mere 
fortuitous happenstance from which 
no guides for future valuations can 
logically be formulated, there being 
no casual relation between the area 
or value of the part taken in con- 
demnation, and the extent to which 
the remainder not taken suffers dimi- 
nution in value. 

In the chapters devoted to the 
“Legal Aspect” and “Court Testi- 
mony”, Mr. Schmutz has furnished 
certain valuable information. Here 
the author has touched upon the 


are 





1. Cf. United States v. 25.406 Acres of Land, 
172 F. (2nd) 990 (C.A. 4th, 1949), a recent de- 
parture from the well established rule. The 
appellate court sustained the trial court's refusal 
to strike the testimony of the expert witnesses 
whose opinions were partially based upon the 
income (land residual) method. See also, Kimball 
Laundry Company v. United States decided June 
27, 1949, by the U. S. Supreme Court, No. 63, 
October Term, 1948 (17 LW 4632), in which ‘‘going 
business’’ value, in the form of laundry trade 
routes, was held to be compensable. 
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procedural and substantive require- 
ments in the field of eminent do- 
main. The chapter on testimony is 
a real contribution to the appraiser 
and also to any lawyer who may be 
uninitiated in the mysteries of pre- 
senting evidence in condemnation 
cases. 

These chapters alone merit a read- 
ing of the work by both lawyer and 
appraiser venturing into the field of 
condemnation. An understanding of 
the methods of valuation, the dis- 
counting and depreciation princi- 
ples, the appraiser’s use of mathe- 
matical formulas, the extent of his 
preparation by surveys of the mar- 
ket, his accumulation of data and the 
elements he considers, all will prove 
to be of great value to the lawyer 
trying his first condemnation case. 

While Mr. Schmutz makes no as- 
tounding revelations, his new book 
is a competent collection of learning 
which will be of interest to the Bar 
and furnish aid and understanding 
to the lawyer engaged in condem- 
nation work. 

NORMAN M. LITTELL 
MANUEL B. HILLER 
Washington, D. C. 


Corporate ACCUMULA- 
TIONS AND SECTION 102. By 
J. K. Lasser and Robert S. Holzman. 
New York City: Matthew Bender & 
Company. 1949. $6.00. Pages 280. 

..-In as strong language as the ex- 

perts could write and the committee 

could fashion. 

To a forbidding accumulation of 
exegeses on Section 102, which had 
its beginning in Section II (A) (2) of 
the Revenue Act of 1913, there has 
now been added what may well be 
the editorial capstone to this contro- 
versial subject. 

The insertion of this carefully as- 
sembled material between stiff black 
covers, suggests beforehand the rea- 
soned conclusion of the authors that 
there is nothing so sure as death, 
taxes and Section 102; and that 
therefore wisdom would dictate that 
the volume be put in such dress that 
it can serve as a handbook to troub- 
led directors and their harried ad- 
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visers for a long time to come. It is 
needless to say that to those who 
champion outright repeal this book 
will not be good reading. It does not 
damn and orate. It reveals on the 
contrary, stone by stone, the impreg- 
nable foundation upon which this 
section rests, and to that extent it 
serves a good purpose, It is difficult, 
after tracing the legislative history 
of this provision, to assume that the 
problem can be disposed of by the 
simple maneuver of repeal. There 
was a time and a need for such an 
open exhumation of this history and 
it should do much to clear the public 
thinking. 

The forepart of this book is there- 
fore a premise—the premise upon 
which our doctrine against unrea- 
sonable accumulations rests. It por- 
trays, through recapitulation of the 
law, congressional debate and com- 
mittee report the sweat and the effort 
that have gone into the making of 
this statute. By a continued process 
of tinkering with almost every reve- 
nue act since 1913 the point of crys- 
tallization was reached in 1938. In 
that year Congress and the Treasury 
finally closed the stable door and 
locked and nailed it shut. They did 
so by the simple expedient of apply- 
ing penal techniques to what is basic- 
ally civil legislation and thereby 
forged a weapon which cuts in too 
many directions with the result that 
it does more harm than it does good. 
We are presented with the anomaly 
that a taxpayer must, under the pres- 
ent state of the law, prove his inno- 
cence of a fraudulent purpose by a 
clear preponderance of thie evidence. 
Because this method has proved to 
be effective, it will take more huffing 
and puffing than we presently have 
to Open it up again. 

When the job was finished this 
colloquy was recorded as having oc- 
curred on the Senate floor: 

Mr. Harrison: ... We have strength- 
ened the law, and we have said that 
the facts are determinative, and the 
burden of proof is placed upon the 
taxpayer to show by a clear preponder- 
ance of the evidence that he was not 
trying to avoid the surtax. We think 


that provision in itself will force many 
corporations which have accumulated 


vast reserves to stop their former prac. 
tices, and to begin to distribute profits. 

... As the Senator will recall, we went 
the limit in amending Section 102 so 
as to force distribution where there 
was a large accumulation of profits, 
and even went to the extent of put 
ting the burden on the taxpayer to 
prove, by a clear preponderance of 
evidence, that there was no unreason 
able accumulation. 

Mr. BarKLeEy: Is it the Senator's 
view that to that extent the principle 
involved in the undistributed-profits 
tax has been retained in the bill? 

Mr. Harrison: It is retained in Sec 
tion 102 in as strong language as the 
experts could write and the committee 
could fashion. 

This, twenty-five years after it had 
been stated on the floor of the Sen- 
ate by Mr, Williams in the consider 
ation of the Revenue Act of 1913: 

It applies only to such profits and 
the heaping up of such surplus as 
shall justify the Secretary of the Treas 
ury in concluding that it is done for 
the purpose of evading the tax. 

It is not astonishing then, that in 
all the furious writings having this 
Section as their subject the statute 
has remained so serenely unassailable 
and suggestions for its amendment 
have been so limited and so barren. 
It was Congress which repeatedly 
needled the Treasury about its lack 
of enforcement and the Treasury 
which complained of its lack of 
weapons for such enforcement. It 
now has them; the authors give that 
fact full recognition, and proceed to 
a realistic consideration of thei 
subject. 

That, with a fortunate paucity ol 
editorial comment, takes care of the 
first part of the book. It consists as 
has been indicated substantially ol 
bone and growth. It is designed, | 
am sure, to relieve the blood pressure 
and induce a more rational approach 
to what follows. 

The middle section of this publi 
cation is all red meat. If you are 
assuming blithely that you have built 
barricades of original design against 
the assaults of the revenue agent, 
pray take heed. Here you may well 
find that the path you have taken 
has been trod before, and that your 
predecessor has fallen into the mo 
rass that we all try to avoid. You will 


b 
a 










like 
that 
men 
autl 
case 
vari 
aval 
to J 
is n 
but 
fica 

Se 
sucl 
“W 
not 
Co1 
Ent 
lor 
aD 


bee 
whi 
the 
of 

fore 
as | 
not 
the 
of 
pul 
jud 


acc 


“pe 
the 


to. 






T prac- 
profits 
e went 
102 so 

there 
profits, 
of put 
yer to 
nce ol 
reason 


nator’s 

inciple 

profits 

l? 

in Sec 
as the 

mittee 


it had 
e Sen- 
isider 
913: 

its and 
nlus as 


Treas 
yne for 


hat in 
ig this 
statute 
1ilable 
dment 
arren. 
atedly 
ts lack 
easury 
ick of 
nt. It 
re that 
eed to 

their 


city ol 
of the 
sists as 
ally of 
ned, | 
ressure 
proach 


publi 
ou are 
e built 
against 
agent, 
y well 
taken 
it youl 
le mo 
ou will 








like the arrangement of the material 
that is assembled here. With com- 
mendable selection of method the 
authors have chosen to discuss “the 
cases” from the standpoint of the 
various purposes which have been 
availed of, both sound and unsound, 
to justify surplus accumulations. It 
is not the usual rewrite of decisions, 
but rather a cataloguing of self-justi- 
fications by type. 

Selecting at random you will find 
such paragraph headings as these: 
“Where the Benefited Person Does 
not Make the Decisions’; “Where 
Corporation and Stockholder are an 
Entity’; “Obsolescence as a Reason 
for Accumulation”; 
a Demand on Surplus”. 


“Insurance as 


You will find that attention has 
been given to the case of cartoonists 
who accumulated surpluses against 
the hazards of loss of public interest; 
of the Stevedoring President who 
foresaw war with Japan as far back 
as 1934; of corporate officers who did 
not know the size of the surplus; of 
the value of expert testimony, and 
of course, to all of these established 
purposes you will get samples of the 
judicial credence which has been 
accorded them. 


All in all, the field is thoroughly 
“pointed” and when the “bag” is in 
there apparently is no strength left 
to resist this tart conclusion: 


Even where there is no question of 
planned tax avoidance, Section 102 
may cause a collision between ideas of 
corporation and government as to 
how much surplus may reasonably be 
accumulated. The very idea that a 
corporation may be subject to a higher 
authority in the decision of dividend 
policy is anathama to many. But a 
corporation’s policy of hyper-conserva- 
tism, even if of long standing, will not 
stand up against the government's 
policy of needing money, which is of 
even longer standing. 


The experience of authors long 
eminent in the field of tax law, 
“shows through” in the chapter en- 
titled “Practical Application”. This 
is the “summing up”; the vis-a-vis of 
director and agent; the test of the 
pudding. The analysis is specific. 
The discussion deals with conditions 
that might avoid the payment of 





dividends; protective devices; cor- 
porate records; value of advice of 
experts; the preparation of returns 
and the procedural techniques of the 
Bureau. It is what it says; the prac- 
tical application of Section 102 to 
your own problem. 

What follows is, for the hard- 
headed practitioner, anti-climax. For 
those looking for an escape, there is 
a chapter on the laws of those 
foreign countries which might afford 
a haven for the tax-oppressed; for the 
student there is what seems an end- 
less list of articles; for the statistician 
a score sheet; for the lawyer a reprint 
of the law and the regulations and a 
table of cases; for the director the 
frightful prospect of a stockholders 
suit. The 
covered. 


water-front has been 


There is, however, in the gloom 
that this volume must cast, one pale 
glow of consolation. From the lips 
of the Treasury itself we have it: 


... that during the last eight years 
since 1939 when Treasury Decision 
1914 was issued, an average of less 
than 100 deficiency notices a year have 
been issued under Section 102. 

...As to settlements by give-and- 
take negotiations after assertion of the 
deficiency, considerable light on the 
Bureau’s policy with reference to the 
settlement of this particular type of 
controversy may be gained from the 
fact that only approximately 1400 de- 
ficiency notices have been issued since 
1913, of which over one-half were 
issued before 1939. If we count up all 
reported court decisions in cases in 
volving Section 102 and its predecessor 
provisions, we find the total since 1913 
is less than 90. The number of re- 
ported decisions relating to taxable 
years included in the 8-year period 
since 1939 is, according to Bureau 
count, only eleven. But in spite of an 
indicated policy which definitely fa- 
vors settlement in proper cases, there 
are undoubtedly cases under Section 
102 which cannot be settled at all, 
particularly certain cases in which tax- 
payers have hoped by cleverness to 
conceal precisely those intentions 
which, when found, justify the impo- 
sition of this tax. 


The Treasury statement to the 
contrary, skeptics will retort, that it 
“doth protest too much” and that 
the same old skeleton lurks behind 
the directorate door in spite of all 
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attempts of officialdom to imbue it 
with the warmer attributes of the 
living. The truth is, that as in many 
loop-hole closings, a net which 
should be designed for mackerel 
only enmeshes too many smaller fry 
that should be free from molestation. 
Where a scalpel is needed Congress 
supplies a broadsword. 

Needed attention is given to 
public complaints, much of which is 
vociferous and violent. The statute 
has created deep resentment. That 
is so because the statute is basically 
punitive. It imposes penalties under 
conditions where there are sub- 
stantial elements of good faith, and 
the feeling exists, justifiably, that 
directors of corporations, acting in 
accordance with the best dictates of 
their conscience, should not be 
visited by or threatened with a puni- 
tive impost if their judgment is 
challenged. No law, calling for the 
exercise of such judgment, is work- 
able or sound if error is repaid by a 
penalty. 

After all, the determination of the 
question is one of civil law. It should 
not require proof on the part of the 
taxpayer by a clear preponderance 
of the evidence, but call only for a 
shifting of a burden as on any prima 
facie presumption. The statute, with 
remorseless unconcern, imposes the 
same consequences upon all degrees 
of sin, Where the offense consists of 
a flagrant purpose to avoid tax, then 
a penalty may weil be deserved, but 
the burden of establishing the right 
to impose such a penalty should be 
on the Commissioner as it is in the 
case of fraud. If, on the other hand, 
the issue is one of the exercise of 
fair business judgment, then some 
method should be devised where 
through ordinary channels of evi- 
dence the taxpayer has the right to 
establish the correctness of his acts 
at the expense only of a proper and 
just tax. The accomplishment of 
these results is not achieved by the 
law as it stands. 

The philosophy of the publica- 
tion is, if it can be said to have a 
philosophy, and I believe it does, 
that until more money is appro- 
priated so that a less-overburdened 
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Treasury staff can dispose of our tax 
affairs we must accept Section 102 
in its present form as a necessary 
deterrent to transgression. Well, let 
us hope that a wiser Gongress and 
a more enlightened administrative 
system may sometime make that un- 
necessary. It would not seem that it 
would require “as strong language 
as the experts could write, and the 
committee could fashion’. Some- 
thing slightly less would serve the 
purpose quite as well. 
WILLIAM J. DUIKER 

Philadelphia, Pennsylvania 


Parent LAW. By Chester H. 
Biesterfeld. New York: John Wiley 
& Sons, 1949. $4.00. Pages 267. 

For anyone seeking a general view 
of the field of patent law this is, in 
my opinion, the best practical guide- 
book. It is clear and well written. 
I would judge it to be as understand- 
able by engineers, chemists and law- 
yers to whom it is addressed as any 
book on the subject. 

The subject matter is well ar- 
ranged and well indexed. 

The cases cited are numerous and 
generally well selected. 

The book leads the reader through 
the basic question of what is patent- 
able invention before he fully re- 
alizes the difficulty of the subject. 

Chapters II to VI cover in broad 
strokes the statutory requirements 
for the grant of a patent, and ex- 
plain that, lacking in any one of 
these requirements, the grant will be 
refused by the Patent Office, or if 
not refused, the patent will be de- 
clared invalid by the Courts. 

Chapters VII to X relate, in gen- 
eral, to the nature of the patent 
claim. The requirements of a satis- 
factory claim and mode of claiming 
are set out in an interesting and un- 
derstandable manner. 

Chapters XI and XII cover the 
remedial measures available under 
the law to overcome defects in an 
issued patent. 

Chapter XIII is a splendid general 
statement of how an application for 
patent should be prepared, and of 
the course it takes in being processed 
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by interchange between the examiner 
and the applicant or his attorney. 
The significance of requirements set 
out in certain important rules of the 
Patent Office is made clear. 

In Chapter XIV the nature of con- 
troversy arising in respect to priority 
of invention, and the critical ques- 
tion of when an invention is regarded 
as “made” is briefly but clearly pre- 
sented. The advantages of diligence 
in reducing an idea to material 
operative form is emphasized. 

Chapters XV to XVIII and XX re- 
view the substantive and protedural 
law relating to use, conveyancing 
and enforcement of patents. This 
material is brief and pointed, and is 
generally reliable and highly infor- 
mative. 

Chapter XIX, entitled “Trade Se- 
crets”, is instructive, but I find the 
heading and the treatment confusing. 
There are really two subjects in- 
volved in this chapter. One is gen- 
uine “trade secrets” which the law 
regards as property, and the other is 
confidential disclosure which the 
law does not regard as property but 
as a species of fraud or unjust en- 
richment. The common element of 
both is valuable information kept 
by the owner in controlled secrecy, 
which information the owner of the 
trade secret wants to keep to himself 
for his own commercial advantage, 
and which the “discloser in confi- 
dence” wishes to reveal to a poten- 
tial user for a price. The appropri- 
ate remedy in the case of a trade se- 
cret is an injunction against its dis- 
closure, or if wrongfully disclosed, 
against its use, whereas, the appro- 
priate remedy against the violation 
of a confidence, im the case of confi- 
dential disclosure is accounting for 
unjust enrishment. The two sub- 
jects are closely related, but are quite 
distinct, 

Chapter XXI on searches is some- 
what anomalous. What it discusses 
is mainly the know-how or technique 
of a good patent law office or the 
patent department of a corporation 
in gaining information. It serves a 
useful function in informing the 
engineer and the chemist of the pos- 
sible ways of uncovering information 





of the state of the art prior to an in. 
vention under consideration. 

The basic difficulty with a text 
book on patent law, as Justice Rob- 
erts said in regard to the recent de. 
cisions of the United States Supreme 
Court, is that it is “like a railroad 
ticket good for this day and train 
only”. Biesterfeld’s book, valuable 
as it is, for a general umschau in the 
field of patents, is subject to the un- 
avoidable defects occasioned by a Su 
preme Court hell-bent on uprooting 
its own precedents. 

In Chapter XV, at page 160, there 
is a discussion of contributory in- 
fringement, which, while it was 
written after the Mercoid v. Mid 
Continent case, does not appear to 
realize the full impact of the Su- 
preme Court’s destruction of a pre 
viously recognized remedy. A pat 
entee who creates a new market for 
the unpatented ingredients of his 
patented combination should have 
some advantage in that direction. Ii 
he, by his ingenuity, labor and ex. 
pense, has created a new utility 
which is of advantage to the public 
he should have protection against 
obvious commercial methods of de 
priving him of the practical value of 
what he has created. The Supreme 
Court has interposed the doctrine, 
extracted from an_ over-sensitized 
view of the antitrust law, that any 
advantage in the sale of unpatented 
goods, even in the new market which 
the patentee has created, must be an 
illegal restraint of trade. The Court 
overlooks the principle that it is an 
assault to knock a man’s teeth out 
intentionally, even if you do it with 
a Bible. 

Another instance of new ground 
since the book was last revised is in 
the matter of price-fixing, referred 
to in Chapter XVII, page 186, the 
permissible scope of which has been 
greatly limited in recent cases, such 
as the Line Material case, the U. § 
Gypsum case, and the Carboloy case 
On page 231, in Chapter XX, the 
statement is made, “It was also held 
that Government may not attack th 
validity of a patent in an antitrust 
suit.” That was Justice Stephens 
ruling in the decision of the United 
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states Court of Appeals for the Dis- 
trict of Columbia, in the U. S. Gyp- 
sum case, but the Supreme Court has 
overturned his holding on the point. 
Hence, the above quoted statement 
contains the now superfluous word, 
‘not”. 

The statutory changes of recent 
years have also done damage to the 
value of the text. For example, 
Chapter XX, page 210, the venue of 
a patent suit has been broadened to 
include a district in which a defend- 
ant corporation is registered to do 
business. See Title 28, U.S.C. § 1400- 
(b) in conjunction with Title 28, 
U.S.C. § 1391 (c). 

The statute covering patent-in- 
fringement suits against the Govern- 
ment, known as the Act of June 25, 
1910, as amended 1918, has now been 
extended to cover the sub-contractor 
(Title 28 U.S.C. § 1498), although 
at the time the book was written this 
was stated to be in doubt (Chapter 
XX, page 211). 

In Chapter XIII, page 130, the 
venue of suits by applicant for a 
patent, ex parte under Section 4915, 
is given as the Supreme Court of the 
District of Columbia. The statute 
has long since dumped these cases 
into the lap of the United States Dis- 
trict Court for the District of Co- 
lumbia. 

Even the Patent Office has con- 
tributed to the hot haste of scene 
shifting in the patent law. On March 
1, 1949, the Patent Office rewrote its 
venerable Rules of Practice, so that 
reference to the old Rules which 
Biesterfeld makes throughout this 
volume is now difficult to follow. 
True, the hand is still the hand of 
Esau, but the voice is now the voice 
of Jacob. 

A third edition in full-mouthed 
pursuit of the rapidly disappearing 
fixed principles of the patent law 
is indicated. 

This convenient and generally re- 
liable volume perpetuates some of 
the hoary misconceptions of patent 
lawyers. In Chapter 1, page 1, it is 
stated that England developed the 
first regular system of granting pat- 
ents for inventions about 1623. It is 
now generally conceded that the Ve- 





netian State had developed a com- 
plete system of patents for inventions 
by about 1474, and the Venetians 
probably carried the idea to England, 

In Chapters XVII, page 172, and 
XVIII, page 193, the ancient canard 
that an oral contract granting a 
license to continue more than a year 
is good at law is repeated in defiance 
of the various state Statutes of 
Frauds. (For authority denying the 
validity of an oral license contract 
not to be performed within a year, 
see R.C.A. v. Cable Radio Tube Cor- 
poration, 66 F. (2d) 778, certiorari 
denied; Kurz v. Ford Motor Com- 
pany, 62 Fed. Supp. 255, and Gate- 
way Vv. Hillgren, 82 Fed. Supp. 546). 

Also the obvious sophism, in- 
dulged in by the Courts and numer- 
ous textbook writers, that a patent 
is a contract between the Govern- 
ment and the inventor, by virtue of 
which he secures, in return for his 
disclosure, the grant of exclusive 
rights in the invention for the life of 
the patent, is still dispensed as the 
real McCoy (Chapter XIII, page 
110). 

It isn’t anything of the kind. The 
patent is a grant to carry out a policy 
of state announced in the Constitu- 
tion. It amounts to giving the in- 
ventor a protected market in his new 
device or utility. It is the strongest 
known inducement to get him to sup- 
ply it to the public. Then and then 
only does he collect his reward. The 
fruit of the constitutional policy of 
Article I, Section 8 of the Constitu- 
tion, is the placing in the hands of the 
public, at a price they can pay, things 
that they did not have, and would 
probably not soon obtain, except 
as somebody can make money out of 
the business of doing so. Progress 
costs money, and the fellow who can 
put progress into the hands of the 
public is entitled to make it, and to 
make lots of it. 

Finally, I protest the compliant 
and spineless attitude of all text 
book writers on patent law, and here 
is no exception, that every decision 
by the Supreme Court is the distilled 
essence of wisdom, when it is per- 
fectly obvious from the Court's re- 
peated overruling of its own deci- 
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sions, that the Supreme Court makes 
about as many dubious decisions as 
a baseball umpire. In the objective 
treatment of the subject of patent 
law such as this volume is, discussion 
of principles must necessarily be con- 
fined largely to the noncontroversial; 
and decisions, be they right or be 
they wrong, are taken at their face 
value. However, very little advance 
in the philosophy of the law can be 
made if every Supreme Court de- 
cision is regarded as the last word 
on the subject, and the one that 
terminates all discussion. 

The book might gain by a short 
explanation of the fact that there 
are two distinct branches of the pat- 
ent law, namely, (1) the statutory 
law relating to the creation of the 
property (patent grant), which is 
conducted on the basis of admini- 
strative procedure, and (2) the gen- 
eral law of persons and property 
(with certain statutory provisions re- 
lating to patents only) relating to 
the use, conveyancing and enforce- 
ment of patent rights, which is con- 
ducted on the basis of judicial 
procedure. 

But in spite of its shortcomings, 
this book is the one to recommend to 
engineers and chemists who want to 
gain a working acquaintance with 
patent law. 


Joun A. DIENNER 
Chicago, Illinois 


Business INSURANCE. By Ed- 
win H. White. New York: Prentice- 
Hall, Inc. $5.75. Pages 423. 

The general use of life insurance 
for business purposes is of recent ori- 
gin. Not too many years ago there 
was a serious question as to the in- 
surable interest of a corporation in 
the lives of its officers. Today it is 
generally recognized that a corpora- 
tion has an insurable interest in the 
lives of its key men. The extension of 
the use of life insurance as a funding 
medium for business acquisition 
plans is now recognized. The sales 
literature and the advertising of life 
insurance companies and their agents 
emphasize\ the problems arising by 
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reason of the death of a sole pro- 
prietor, a partner or a stockholder 
and suggests the use of life insurance 
to meet these problems. As a part of 
the schooling for agents life insur- 
ance companies today are giving in- 
structions in the fundamentals of 
business arrangements for the pur- 
chase and sale of an interest on death. 
Millions of dollars of insurance has 
been sold for such purposes. This 
field, however, has been barely 
scratched. 

One reason why more insurance 
has not been sold for these purposes 
is that the fulfillment of the plan re- 
quires an adequate contract between 
the parties. Life insurance agents 
frequently complain to their home 
offices that outside the larger com- 
munities there are few lawyers who 
are sufficiently versed in this branch 
of the law to draw satisfactory agree 
ments without undue delay. 

The average member of the Bar 
looks upon a life insurance practice 
as consisting only of the trial and 
defense of claims under policies. 
This is no longer true. The greatly 
increased use of life insurance con- 
tracts for pension and profit-sharing 
plans has aroused the interest of 
many younger members of the Bar 
in the legal phases of the life insur- 
ance field. Today, more than ever 
before, the impact of taxes is of 
great significance in an agreement 
of purchase and sale between stock- 
holders, between stockholders and 
a corporation, between partners, and 
for the acquisition of a sole proprie- 
tor’s interest. Questions as to the ap- 
plicant for the insurance, the pay- 
ment of premiums thereon, the vest- 
ing of ownership in the policy, the 
designation of beneficiaries and the 
use of options under the policies for 
installment settlements of the pro 
ceeds directly to the beneficiaries by 
the insurer all must be considered 
and resolved in a manner consistent 
with the plan of the parties and to 
take advantage of tax economies that 
are available. 

The author of this book undoubt 
edly intended that its major appeal 
would be to life insurance agents. 
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It should, however, prove an aid and 
means of ready reference to any mem- 
ber of the Bar, whether his practice 
consists of an occasional case or 
whether his specialty is in the life in 
surance field. It summarizes the ar- 
guments as to the advantage of busi- 
ness agreements financed through life 
insurance and brings out the benefits 
to be derived from such agreements. 

Business Insurance is divided into 
three divisions: proprietorships, part- 
nerships and close corporations. The 
author discusses the legal status of 
such organizations and the results 
that follow the death of a proprietor, 
partner or stockholder. There are 
discussions of various methods of 
providing for the purchase and sale 
of the business interest to be com- 
pleted on death and suggestions as to 
the use of such methods. There are 
covered in a broad pattern the essen- 
tial provisions to be contained in 
such agreements. The book is writ- 
ten in language of the layman, and 
its discussions are interesting and in- 
formative. Excellent use is made of 
decided cases and examples to point 
up the results of unsound planning 
in the disposition of business inter- 
ests. While it does not purport to 
be a legal text on the subject matter, 
its references to cases, statutes and 
rulings should form a base for fur- 
ther research by counsel. 

The author, who was a former life 
insurance man and is a member of 
the New York Bar and currently a di- 
rector of a division of an insurance 
service, is to be complimented on this 
compact work. It compresses a vast 
amount of material on this subject to 
the confines of 423 pages of easily 
read, usable material. 

Joun F. Hanpy 
Springfield, Massachusetts 


ComMERCIAL LAW, CASES 
AND MATERIALS. By Hugh W. 
Babb and Carl B. Everberg. Brook- 
lyn: The Foundation Press. 1949. 
$6.00. Pages xliti, 963. 

Drastic changes are taking place in 
the teaching of law to business men. 
While the law schools are slowly 
retreating from the extremes of 





Langdell’s case method, integrating 
the best elements of that system with 
the textual material, there has de. 
veloped a marked tendency in the 
law departments of colleges and busi 
ness schools to depart from the 
strict text method of teaching legal 
subjects, Several volumes have re. 
cently appeared for use at nonpro 
fessional levels exemplifying this 
current trend and definitely estab 
lishing the position of judicial 
opinions in a commercial law 
curriculum.! Among the most recent 
is Babb and Everberg, Commerical 
Law, Cases and Materials. 

At the outset it should be stressed 
that the object of this review is to 
consider the new work from the 
viewpoint of an attorney who is 
familiar with business men, their 
problems and their attitudes. A pro 
fessional educator might reach 
entirely different conclusions, and 
justifiably so, using the standards of 
sound pedagogy. In any event, the 
new book by Babb and Everber 
strikes this reviewer as_ excellent & 
material for a course in commercial 
law for nonlawyers. 

The volume confines itself to the 
traditional commercial law subjects, 
contracts, sales, agency and negoti- 
able instruments with the lion’ 
share of attention devoted to the 
basic concepts of contractual rela 
tionships. The authors suggest that 
these topics may be supplemented i 
by lectures in other branches of law F 
but have refrained from including Ff 
any additional material on the quite 
justifiable ground that to do 9 ff 
would sacrifice depth of knowledge J 
for breadth of information. Each ff 
subject is treated in more or less 2 
commercial sequence of events; 1.¢ 
the elements essential for the crea 
tion of a valid legal relationship ar 
first exemplified and then the legal 
effect of that relationship and the 
methods of discharging its obliga 
tions are considered. In addition 
the introduction contains an excel 
lent outline of our court system ané 
the method of enforcing legal rights 
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1. Cf. Conyngton and Bergh, Business Law (Ne¥ 
York 1949), reviewed 35 A.B.A.J. 660, Augus' 
1949. 
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An appendix contains the texts of 
the Uniform Sales Act and amend- 
ments, the Uniform Bills of Lading 
ict and the Uniform Negotiable 
Instruments Law, as well as a fine 
glossary. The authors have wisely 
also included thirty-two pages of 
reproductions of typical commercial 


+ documents. 


ftion of 











While this logical arrangement is 
neither original nor unique, the 
technique employed in the presenta- 
the this 


volume worthy of attention. Each 


material makes 
subdivision is introduced by a brief 
statement of “black letter’ law on 
the subject. There is no attempt to 
explain the law, criticise or justify it. 
The textual material is followed by 
a series of digested cases, each of 
them illustrating one of the prin- 
ciples formulated in the text. The 
“digested” 
advisedly since the majority of cases 


word has been’ used 
have been shortened to a page or 
less. A few lines of facts are given. 


Then the holding of the court is 


} compressed into a one line rule. 


There follows a paragraph or two 


| rom the opinion. At the end of each 
} subdivision, there is a series of ques- 
| tions, each one geared precisely to 
| the exact holding of one of the 
§ cases, Often, however, these ques- 
} tions are followed by problems which 
f contain detailed fact situations that 


can be answered only by an analysis 
of the pertinent cases and that tend 


} to emphasize that the solution to 


any legal problem usually involves 


} the characterization of a series of 


events rather than the mere knowl- 


| edge of rules. 


All these devices tend to make the 
presentation clear. Each branch of 
the law is considered in comprehen 
sive detail, and with this in mind, 
along with the need for illustrating 
first principles, the materials are 
well selected. The shortened form 
of the cases has the advantage of 
enabling the student to acquire an 
understanding of the sources from 
which rules of law are derived while, 
at the same time, allowing him to 
cover an extensive amount of ma- 
terial in a limited time. The authors 
have done a fair job of realizing 
these two almost inconsistent objec- 
tives, but in general, their digests 
tend to emphasize the amount of 
information rather than its sources. 

As has been indicated, the text 
material as such makes no effort to 
do more than merely state the law. 
rhis lack of explanation is in part 
remedied by the excerpts from the 
cases, but not completely so. The 
inclusion of historical data, economic 
materials and other nonlegal writ- 
ings in connection with many of the 
topics would tend to round them off. 
Ihe absence of any critique and the 
failure to include any 
background has a tendency to create 
two serious problems in the teach- 


economic 


ing of law to business men. 
Basically, the objective of a course 
in commercial should be to 
acquaint the business man with the 
risks of doing business from the legal 
point of view rather than to acquaint 
him merely with legal principles. 
The business man in a course in 
commercial law should be made to 
recognize the problems he 


law 


legal 


“Books for Lawyers" 


faces, so that when one does arise, 
he is aware of it and of the necessity 
for seeking competent legal advice. 
Since the material selected to illus 
trate a basic commercial principle 
necessarily deals with the bucolic 
problem of the farmer and his cow, 
how is the business man to learn the 


legal effect of modern business 
practices unless they are considered 
by textual discussion? Secondly, 


there is always the danger that when 
legal principles are stated in simple 
rule form, without discussion and 
cautions, the neophyte will consider 
himself competent to deal with any 
legal problem that confronts him.” 
Che use of a hybrid case system tends 
to negate this result, but because of 
this 
volume, that possibility is not com 
pletely removed. 

Of course, these materials were de- 
signed for use only under the guid 


the extensive digesting in 


ance of a competent instructor. In 
proper hands, the difficulties men- 
tioned would rapidly disappear. The 
authors extensively cover the ortho- 
dox commercial fields, and furnish 
material for an excellent grounding 
in first principles. When used in the 
classroom, the volume should pro 
vide an excellent background for 
sharp, stimulating group discussion. 
The book, however, has been de- 
signed solely for use by nonlawyers 
and will be of little or no value 
as a reference work for practicing 
attorneys. 
HAROLD J. GALLAGHER 

New York, New York 


2. Cf. Blaustein, review of Kling, Handy Legal 
Adviser for Home and Business (New York 1949), 
35 A.B.A.J. 658, August, 1949 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Lovis B. Sohn + Editor-in-Charge 








® The International Court of Justice, which succeeded the Permanent Court of Inter- 


national Justice on October 24, 1945, celebrates its fourth anniversary this year. 


During these four years, the Court has rendered two judgments and two advisory 


opinions, in which its willingness to follow in the steps of its predecessor has become 


clearly apparent. The confidence of member states in the new Court has accordingly 


increased, and this is evidenced by the fact that the majority of them found it possible 


to accept the Court's compulsory jurisdiction over legal disputes. 


It is misleading, however, to assume that all states have accepted the same obliga- 


tions with respect to the Court. Despite the efforts of the American Bar Association, 


the United States Senate has included drastic reservations in the American declaration. 


Several other states have imitated the United States example, and a few states have 


concocted some other broad reservations. 


The present status of the various declarations and the import of the reservations 


which accompany them are analyzed in this month's column. 





The Jurisdiction of the International Court of Justice 


® Four years have elapsed since the 
Statute of the International Court 
of Justice came into force and in that 
period seventeen states have made 
declarations accepting the compul- 
sory jurisdiction of the Court under 
Article 36 of that statute. In addi- 
tion, seventeen other states continue 
to be bound by their declarations 
accepting the compulsory jurisdic- 
tion of the Permanent Court 
of International Justice which are 
“deemed, as between the parties to 
the present Statute, to be acceptances 
of the compulsory jurisdiction of the 
International Court of Justice”. 
These thirty-four declarations are 
not identical in terms and some of 
them not only are limited with re- 
spect to their duration but also are 
accompanied by various other reser- 
vations. Only the declarations of 
eight Latin American states (Colum- 
bia, the Dominican Republic, El 
Salvador, Haiti, Nicaragua, Panama, 
Paraguay and Uruguay) contain no 
time limits. It is a point in dispute 
whether a permanent declaration of 
that type can be denounced or with- 
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drawn without the consent of other 
states bound by declarations under 
Article 36, and when Paraguay made 
an attempt in 1938 to withdraw its 
declaration several states made reser- 
vations with respect to the validity 
of that unilateral action. 

Five other States (Australia, Can- 
ada, India, New Zealand and the 
United Kingdom) have accepted the 
jurisdiction of the Court for a period 
of five or ten years “and thereafter 
until such time as notice may be 
given to terminate the acceptance”. 
Analogous provisos allowing denun- 
ciation after a certain period are also 
contained in the declarations of 
France, Iran, the Netherlands, Paki- 
stan, the Philippines, and the Union 
of South Africa. Such a reservation 
enables a state to keep its declaration 
in force as long as it is advantageous 
and to denounce it whenever another 
state threatens to bring a case against 
it before the Court. To remedy this 
situation, four states (China, Mex- 
ico, Switzerland and the United 
States) have agreed that their decla- 
rations should remain in force for a 


period of six months, or a year, after 
notice to terminate has been given. 
Luxembourg’s declaration was made 
for a period of five years but, if not 
denounced before the expiration of 
that period, it is to be considered as 
renewed for a further period of five 
years and similarly thereafter. The 
largest group of states (Belgium, Bo- 
livia, Brazil, Denmark, Guatemala, 
Honduras, Norway, Sweden, Thai- 
land and Turkey) prefers to make 
declarations for a limited period of 
five, six or ten years, and to make 
new declarations upon the expiration 
of the old ones. 

While most declarations include 
substantial reservations, fifteen dec- 
larations now in force are uncondi- 
tional or limit themselves to repeat- 
ing conditions already contained in 
the Statute of the Court. It is also 
common to require reciprocity, 
though the Statute implies that con- 
dition in providing that the obliga- 
tion applies only “in relation to any 
other state accepting the same obliga- 
tion.” Such unconditional or almost 
unconditional declarations have been 
made by Bolivia, Brazil, China, Den- 
mark, the Dominican Republic, 
Guatemala (excepting, however, the 
dispute concerning Belize, i.e., Brit- 
ish Honduras), Haiti, Honduras, 
Nicaragua, Norway, Panama, Para- 
guay, Philippines, Switzerland and 
Uruguay. 

Fourteen declarations limit the ob- 
ligations to disputes arising after a 
certain date (usually the date of 
coming into force of the declaration) 
with regard to situations or facts 
subsequent to that date. In conse- 
quence, a dispute which arose prior 
to the specified date, or which arises 
after that date but relates to a fact 
or situation previous to that date, 
cannot be submitted to the Court 
under these declarations. This im 
portant exception occurs in the dec 
larations made by Australia, Bel: 
gium, Canada, Colombia, France, 
India, Iran, Luxembourg, Mexico, 
New Zealand, Sweden, Turkey, 
Union of South Africa and _ the 
United Kingdom. In addition, the 


declarations of four states (El Sal- 
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vador, Netherlands, Pakistan and the 
United States) are limited to future 
disputes only, i.€., disputes arising 
alter the declarations were made, but 
these declarations do not contain the 
additional requirement that these 
disputes must relate to situations or 
facts subsequent to the crucial date. 

Another common exception ex- 
cludes from the Court’s jurisdiction 
“disputes the solution of which the 
parties shall entrust to other tribu- 
nals by virtue of agreements already 
in existence or which may be con- 
cluded in the future” (Pakistan, 
United States), or—in even broader 
terms—“‘disputes in regard to which 
the Parties to the dispute have agreed 
or shall agree to have recourse to 
some other method of peaceful set- 
tlement” (Australia, Canada, India, 
New Zealand, Union of South Africa, 
Kingdom). Other 
dures of peaceful settlement are also 


United proce- 
given precedence in the declarations 
by Belgium, France, Iran, Luxem- 
bourg, the Netherlands, Thailand 
and Turkey. 

A rather innocuous reservation— 
contained in the declarations by Aus- 
tralia, Canada, India, Iran, New 
Zealand, Union of South Africa and 
the United Kingdom—excludes “‘dis- 
putes with regard to questions which 
by international law fall exclusively 
within the jurisdiction of ‘the de- 
claring State’’”’. Article 2 (Section 7) 
of the Charter of the United Nations 
has a similar effect as it provides 
that nothing contained in the Char- 
ter shall require the members to sub- 
mit matters that are essentially with- 
in the domestic jurisdiction of any 
state to settlement under the Charter 
or the Statute of the Court, the 
Statute forming “an integral part” 
of the Charter (Article 92 of the 
Charter). A dangerous twist was 
given to this reservation, however, 
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by the United States which added the 
additional condition that the ques- 
tion whether a matter is “essentially 
within the domestic jurisdiction of 
the United States” shall be deter- 
mined in each case by the United 
States, and not, as in the past, by the 
Court itself. This regrettable reser- 
vation proved infectious, and ap- 
pears now also in the declarations 
of France, Mexico and Pakistan. 

Another United States addition to 
the group of undesirable reserva- 
tions excludes “disputes arising un- 
der a multilateral treaty unless (1) 
all parties to the treaty affected by the 
decision are also parties to the case 
before the Court, or (2) the United 
States of America specially agrees to 
jurisdiction.” This reservation has 
also found an imitator; it appears in 
the Pakistani declaration. 

The declaration by El Salvador 
excludes disputes concerning ques- 
tions “which cannot be submitted to 
arbitration in accordance with the 
political Constitution of this Re- 
public”. It also contains an excep- 
with to “‘pecuniary 
claims made against the nation”. 
The Iranian declaration embodies 
an extremely broad limitation in the 
provision that a dispute may be sub- 
mitted to the Court only if it relates 


tion respect 


“to the application of treaties or con- 
ventions accepted by Persia,” thus 
excluding all disputes relating to 
questions of customary international 
In addition to this reservation 
other reservations 
mentioned in previous paragraphs, 


law. 
and to several 
Iran has also excluded disputes re- 
lating to its territorial status, “in- 
cluding those concerning the rights 
of sovereignty of Persia over its 
islands and ports.” 

Several special exceptions appear 
in the declarations made by the vari- 
ous members of the British Com- 


monwealth of Nations, excluding 
Pakistan which has instead followed 
the lead of the United States. These 
six declarations—by Australia, Cana- 
da, India, New Zealand, Union of 
South Africa and the United King- 
dom—exclude, among others, dis- 
putes between two members of the 
Commonwealth and disputes arising 
out of events occurring at a time 
when the Government in question 
is involved in hostilities. It is doubt- 
ful whether the reservation of a 
right to suspend proceedings before 
the Court in respect of any dispute 
submitted to the Council of the 
League of Nations is still in force, 
in view of the dissolution of the 
League of Nations and as no attempt 
has been made to substitute in this 
provision the Security Council of the 
United Nations for the Council of 
the League. 

This summary of the thirty-four 
declarations shows that though the 
majority of the members of the 
United Nations have made such dec- 
larations, the acceptance of the com- 
pulsory jurisdiction of the Court is 
diminished in many cases by crip- 
pling reservations. Only fifteen states 
have proved courageous enough to 
accept the Court’s jurisdiction un- 
conditionally. Seven other states 
made only unimportant reservations 
with respect to past disputes and 
other methods of settlement. The 
twelve remaining states have resorted 
to manifold reservations, limiting 
their obligations to a varying extent. 
It is still possible that the future 
practice of states may prove more 
generous than the declarations them- 
Let’s hope that the states 
which cautiously made all the reser- 
vations they thought necessary will 
refrain from using these dangerous 


selves. 


weapons except in some very serious 
cases. 
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a No Saturation Point in Legal Education 


The American lawyer of today is welcoming opportuni- 
ties to keep abreast of recent developments in the law 
and to serve better his clients and the public. At the 
annual meeting of the State Bar of California held in 
San Francisco the last week in August, the registered at- 
tendance was 1990, an all-time record for that state. One 
of the most important factors in attracting this record- 
breaking attendance was the splendid continuing legal 
education program presented by the program committee. 
All day on Thursday and Friday of the meeting, timely 
subjects were discussed in panels and lectures- During 
each of the continuing legal education periods three sep- 
arate institutes were held simultaneously by different 
group leaders. The tax panel alone attracted an attend- 
ance of over 1200. All the lecture rooms were filled and 
hundreds were turned away because of insufficient space 
to seat the unexpectedly large attendance that appeared 
for each lecture or panel discussion. 

Bar associations throughout the country are including 
continuing legal education as a part of their annual 
meeting programs, and are having comparable increases 
in attendance. 

In the Bar Activities section of this issue of the 
JourRNAL is a reference to the attendance at the institute 
on “Principles and Practice of Legal Draftsmanship” 
presented by The American Law Institute in collabora- 
tion with the American Bar Association, the Missouri 
Bar, the Bar Association of St. Louis, and the Lawyers 
Association of St. Louis at the Annual Meeting of the 
American Bar Association in St. Louis early in Septem- 
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ber. The American Bar Association had an attendance 
of 2470 at the St. Louis meeting, the largest since the 
beginning of World War II. Undoubtedly this record 
was due in part to the attractive continuing legal edu- 
cation institute. 

Not only are the lawyers recognizing the value of 
continuing legal education institutes, but the public 
also is taking favorable notice of this trend. During the 
American Bar Association meeting, leading newspapers 
contained editorials and news items enthusiastically com- 
menting on the progressive steps being taken through 
the medium of legal institutes to improve judicial pro- 
cedures and to bring to the lawyer the latest develop- 
ments in the law. Today lawyers can no more afford to 
mark time in keeping abreast of the developments in 
their profession than can the engineers, dentists or doc- 
tors in their professions. Legal institutes are becoming 
more and more an essential part of the postadmission 
education of the legal profession. 


= Certainty vs. Intellectual Integrity 


In a concurring opinion in the case of Federal Power 
Commission v. Interstate Natural Gas Company, 336 
U. S. 577, one of the justices said that he joined in the 
judgment and opinion of the Court and agreed with 
much but not all of the opinion. 

In the report of the case of Commissioner of Internal 
Revenue v. Culbertson, 337 U. S. 733, where the Su- 
preme Court reverses the Court of Appeals by a six-to 
three vote, it is stated that two of the justices think that 
the court below was right but that they acquiesce in the 
Court's opinion and judgment. The reason given for 
this course is that “they consider it of paramount im- 
portance in this case to have a court interpretation 
of the applicable taxing statute for guidance in its 
application”. 

No one can quarrel with the motives of a judge who 
submerges his natural pride of opinion to join with his 
brethren in order to put the force of a majority behind 
an exposition of the law although he disagrees with it. 
With many—perhaps most—legal questions, it is more 
important that they be settled than that they be settled 
right. Why, however, is it necessary to record the fact 
that statesmanship and not logic dictates a judge's 
concurrence in an opinion? By such an announcement 
he seems deliberately to weaken the effect of his self 
sacrificing contribution to the public weal. 

Despite the cynical statements that stare decisis is no 
more, the practicing lawyer still turns to the decisions 
of the courts as the basis for his advice to his clients. 
A dissenting opinion is often a boon to him in pointing 
up the exact issue that was decided and demonstrating 
that the decision partakes of the character of steel forged 
by controversial blows rather than cast iron run in a 
mold. Mere notations of dissents and concurrences in 
the result serve the useful purpose of caveats that, until 
the end of the term, the judges who note them will not 
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be bound to follow the decisions in voting on other 
cases. These disclaimers stating that concurrenees in the 
opinion are halfhearted, however, serve only to create a 
special class of judicial votes—not quite so strong as 
unqualified yeas but stronger than mere concurrences 
in the result. The poor practitioner’s crystal ball is 
already too clouded to withstand the addition of any 
such nuances. 

Another less than helpful device is a certain kind of 
concurring opinion: not the kind concurring on a dif- 
ferent ground from the majority (which might be harm- 
less so far as the authority of the majority opinion is 
concerned) but the kind ostensibly stating the majority’s 
ground in a different way. Such an opinion, concurred 
in by less than a majority of the Court, cannot do other 
than sap strength from the majority decision. In the 
Culbertson case referred to above, one of the justices in 
a concurring opinion, expresses his agreement with the 
conclusions of the majority but adds, “I think, however, 
that it is due to the Tax Court, the Court of Appeals, 
the Treasury and the Bar to make more explicit what 
the appropriate legal criteria are” and proceeds to do so. 

Another of the justices, while he concurs in the 
opinion of the majority that persons who contribute 
nothing by way of capital or services during the taxable 
year are not “individuals carrying on business in part- 
nership” within the statutory definition, nevertheless 
states, without explicit concurrence of any of the other 
justices, that a present commitment to render future 
services should be weighed with all other material con- 
siderations for the purpose of taxation as well as for 
other partnership purposes. 

How can the courts, the governmental departments 
and the Bar know what are the legal criteria on a re- 
trial below if the judge who announces them fails to ob- 
tain for his statement the endorsement of a majority 
of the Court? In writing the opinion he has labored 
manfully on behalf of the harried lawyers who ask 
above everything for clarity but, when the majority 
fail to accept his opinion as a clarification of their 
position, the labor proves to have been in vain. 
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\T THE ANNUAL MEETING of the Maryland State Bar Asso- 
ciation last July, the Solicitor General presented a very 
lucid and interesting discussion of the duties of his 
office. It was reassuring to learn of his earnest support of 
the thesis that the chief duty of the Solicitor General is 
not to win cases but to make every effort to see that 
justice is done in the cases in which the government is 
interested. In the copy of his address taken from the 
Congressional Record, he reminds us of the inscription 
on the rotunda near the Attorney General’s office ““The 
United States wins its point whenever justice is done its 
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citizens in the Courts’. One otf his assistants, seeking to 
confess error before the Supreme Court, but failing to 
persuade the Court of the Government’s errors ‘took the 
position, thereafter, that he could not lose a case even 
when he tried”. 

Illustrative of the anxiety of the Government to pro- 
tect the rights of its citizens, the learned Solicitor Gen- 
eral says: 

Quite recently, for example, a question was submitted 
to me for decision which, while of some consequence in the 
administration of a particular statute—the Soil Conserva- 
tion Act—cast no great shadows on our national life. 
Nevertheless, | had placed before me a recommendation 
from the Department of Agriculture, six memoranda writ- 
ten by attorneys in the Claims Division of the Department 
of Justice, expressing various views, and memoranda from 
each of two members of my own staff. This procedure is 
typical and is indicative of the care and consideration which 
is given to each problem. And I ask your indulgence to al- 
low me to repeat what some of you have heard me say 
before: questions affecting the punishment of a -person 
convicted of crime, touching the rights of a poor and 
obscure widow applying for social security benefits, or con 
cerning the rights of a single sailor ordered deported for 
alleged violation of the immigration laws, are debated by 
attorneys in the Department of Justice with a vigor and 
earnestness that bespeak Attorney General Tom C, Clark's 
unflagging determination to see to it that the Government 
acts fairly and honestly toward all of its people. 

I have found that Government lawyers, generally, are 
more interested in arriving at exact justice, with a proper 
consideration of the equities involved, than in making a 
record based on a won-and-lost count of cases. None of the 
less fortunate persons whose interests have been involved 
may ever know of the time and effort and talent expended 
in their behalf by lawyers they never heard of and whose 
services they could not employ, but it is a fine and great 
thing for those close to Government procedure to know 
that the word “justice” has vitality and meaning, that it is 
alive and active, and that it guides our judgments and 
tempers our actions. I am, with this experience, prouder 
of my profession than I have ever been before, and prouder 
of my Government. 

There are many instances where the decision not to ap- 
peal is an easy one to make. For example the Food and 
Drug Administration of the Federal Security Agency re- 
cently brought suit in the United States District Court for 
the District of Oregon to seize 238 cases, each containing 
24 cans labeled in part, “Ski Slide Brand Center Cuts, Tips 
Removed, All Green Asparagus, Contents | Ib. 3 0z.”. The 
story is told in the following opinion, handed down by his 
honor, Judge Claude McColloch: 

“Defendant is an asparagus packer. One of his products 
is the center cut of the asparagus. This retails for 20 cents 
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per can (1 pound 3 ounces) containing 95 to 100 cuts, as 
compared with 40 to 50 cents per can tor the choicer tips. 

‘The Government contends that defendant’s center cuts 
are fibrous and woody beyond the permissible limits set up 
by the Federal Food, Drug, and Cosmetic Administration. 
Ihree witnesses for the Government said that they had 
each eaten a can (or attempted to) of defendant’s cuts. 
The composite of their testimony was that 25 per cent or 
more of the cuts were inedible, and the Government's 
witnesses condemned them as a food product. 

“On the other hand, the Director of Mary Cullen's 
Cottage found only 5 or 6 pieces out of 100 that she had 
to lay aside. Confronted with this conflict in testimony, 
I obtained counsels’ consent to eat a can. This | have done, 
although I confess had I understood all the difficulties 
of the undertaking, I might not have been so bold. 

“To eat a can of asparagus, hand-running, as the saying 
is, is quite a chore. I took 3 days to eat the can. That, | 
can now state, is as much as an old protein user should 
attempt on his first venture into herbalism. 1 suspect the 
Government witnesses tried to eat their cans all at one 
time, and that may explain the severity of their judgment 
about the defendant’s asparagus. 

“I can see where after 50 or 60 cuts, eaten without spell- 
ing oneself, one might become very particular. 

“My test more than confirmed Miss Laughton’s good 
opinion of the cuts. She found 5 or 6 per cent inedible, 
whereas I ate all of my can, and felt that I was helped by it. 
There was one runty, tough piece and two or three slivers, 
but I treated them as de minimis. 

“I agree with the director of Mary Cullen’s Cottage that 
this is an excellent product, particularly considering its 
low price. Not everybody in this country can keep up 
with the Joneses and eat only asparagus tips. Indeed it 
seems strange to me that the Government should be in- 
terested in keeping from the market a moderately priced, 
wholly nutritious food product. I should think in this 
period of declining income the Government’s interest 
would be the other way. If Mr. Prendergast will prepare ap 
propriate findings, I will, give his client’s center cuts a 
clean bill of health. They deserve it. 

“Dated May 9, 1949 

CiaupeE McCo.tocn, Judge” 


Under the date of June 7, 1949, I received a recommen- 
dation from the Assistant Attorney General of the Criminai 
Division that no appeal be taken. This recommenda- 
tion was concurred in by the United States district at 
torney and by the Federal Security Agency and by two 
members of my staff. I approved it at once. 

The matters submitted to the Solicitor General range 
from those involving cans of asparagus to those involving 
many millions of dollars, and from what may be regarded 
as petty offenses to those involving the gravest criminal 
prosecutions. 
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Review of Recent Supreme Court Decisions 


APPEAL AND ERROR 


Order of U. S. District Court Denying 
Defendant's Motion for Jury Trial in 
Suit for Reformation of Insurance Con- 
tract with Counterclaim on the Con- 
tract Is Not Appealable 

=" Morgantown v. Royal Insurance 
Company, Ltd., 337 U. S. 254, 93 L. 
ed. Adv. Ops. 1023, 69 S. Ct. 1067, 
17 U. S. Law Week 4469. (No. 396, 
decided June 6, 1949.) 

The Royal Insurance Company, 
Ltd., had insured a hangar at the 
Municipal Airport of the City of 
Morgantown, West Virginia. The 
hangar was destroyed by fire. Shortly 
thereafter, the insurance company 
brought suit for reformation and 
correction of the contract of insur- 
ance, alleging that the parties in- 
tended the policy to cover wind- 
storm damage only, and that it ex- 
pressed the intent of neither, having 
been written as fire insurance by in- 
advertence. The city denied existence 
of a mistake, and counterclaimed to 
recover on the policy as written. The 
District Court denied the city’s mo- 
tion for a jury trial, and the Court 
of Appeals for the Fourt Circuit dis- 
missed the appeal from that ruling. 
The issue in the Supreme Court was 
whether appeal could be taken from 
the order denying a jury trial. 

Speaking for the Court, Mr. Jus- 
tice Murpny held that the order was 
not appealable. He contrasts this 
case with two prior cases, Enelow v. 
New York Life Insurance Company, 
293 U. S. 379, and Ettelson v. Metro- 
politan Life Insurance Company, 
317 U. S. 188, in each of which plain- 
tiff brought an action to recover on 
an insurance policy and the defend- 
ant insurance company counter- 





Reviews in this issue by Rowland L. Young 


claimed, alleging fraud in the pro- 
curement of the policy, moving for 
trial of the issue without a jury. In 
both those cases, Justice MURPHY 
says, appeal on the issue of the right 
to a jury trial was allowed under 
Section 129 of the Judicial Code, on 
an analogy to practice before the 
merger of law and equity, treating 
the order denying the jury trial as 
one granting an injunction within 
the meaning of Section 129. That 
analogy does not hold here, he con- 
tinues, since “this is not a situation 
where a ‘chancellor’ in denying a 
demand for a jury trial can be said 
to be enjoining a ‘judge’ who has 
cognizance of a pending action at 
He adds: “This is rather a 
case of a judge making a ruling as 
to the manner in which he will try 
one issue in a civil action pending 
before himself.” 


law”. 


Mr. Justice Burton concurred in 
the judgment of the Court. 

Mr. Justice FRANKFURTER wrote a 
concurring opinion in which he 
states that he joins in the Court’s 
opinion but would like to add a 
few words to make it clear why the 
present decision leaves the Enelow 
and Ettelson decisions unimpaired. 
He points out that in those cases 
action was brought on an insurance 
policy and an equitable counter- 
claim was later interposed and the 
Court suspended the action at law 
until the equitable proceeding was 
concluded, while in the present case 
the suit was brought in equity and 
the counterclaim was an action at 
law and the judge continued the 
action at law until the prior equi- 
table proceeding could be concluded. 

Mr. Justice BLack wrote a dis- 
senting opinion in which Mr. Jus- 


tice RuTLepGe concurred. He says 
that the effect of the decision is to 
overrule Ettelson and Enelow. Had 
the city filed a common-law action 
on its policy in a state court it would 
have been entitled to a jury trial, he 
declares, but it is compelled to sue 
on its policy by counterclaim under 
Rules 2 and 13(a), and because of 
that compulsion the Court now pe- 
nalizes it by denying any right of 
appeal.  f 

The case was argued by Mary 
Frances Brown for the City of Mor- 
gantown, and by James M. Guiher 
for the insurance company. 


COMMERCE 


Local Property Tax on Goods Sold for 
Export but Which Had Not Yet En- 
tered “Export Stream’’ Held Valid 
®" Empresa Siderurgica, §. A. v. Coun- 
ty of Merced, California, 337 U. S. 
154, 93 L. ed. Adv. Ops. 949, 69 S. 
Ct. 995, 17 U. S. Law Week 4431. 
(No. 327, decided May 31, 1949.) 
Petitioner, a Columbia corpora- 
tion, purchased a cement plant in 
California for export to South Amer- 
ica. The plant had been partially 
dismantled, and 12 per cent of it 
had been shipped on March 5, 1945; 
the question in this case is the valid- 
ity of a personal property tax levied 
as of that date on the remaining 88 
per cent by the respondent. That in- 
cluded 10 per cent that had been 
dismantled and crated or prepared 
for shipment, 34 per cent that had 
been dismantled but not crated or 
prepared for shipment and 44 per 
cent that had not been dismantled. 
The corporation paid the tax under 
protest and brought this action to 
recover the amount paid, contend- 
ing that the tax was laid upon an 
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export and therefore was violative 
of Article I, Section 10, Clause 2 of 
the Federal Constitution. The trial 
court held that the entire plant was 
an export on March 5, the tax as 
sessment date, and granted judg- 
ment for the corporation. The Su- 
preme Court of California reversed. 

On appeal to the Supreme Court, 
Mr. Justice DouGLas wrote the opin 
ion of the majority affirming the 
California high court’s decision. He 
declares that, “It is the entrance 
of the article into the export stream 
that marks the start of the process 
of exportation. Then there is cer- 
tainty that the goods are headed for 
their foreign destination and will 
not be diverted to domestic uses. . . . 
It is not enough that on the tax date 
there was a purpose and a plan to 
export this property . . . the move- 
ment to foreign shores had neither 
started nor been committed.” 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion. Declaring that 
the plant could be regarded as a 
unit composed of interdependent 
parts, in which case shipment of 
part of it would raise “a very trouble- 
some question of constitutional law”, 
or as a collection of machinery and 
equipment, in which the decision of 
the California Supreme Court would 
stand. It is not clear, he says, which 
view the California Supreme Court 
took, and he would therefore re- 
mand the case for a resolution of 
that crucial question of fact. Y. 

The case was argued by Scott D. 
Kellogg for Empresa Siderurgica, 
and by James E. Sabine for the 
County of Merced. 


CONSTITUTIONAL LAW 


State Statute That Permits Judge, in 
Deciding Between Sentence of Death 
or Life Imprisonment, To Consider Evi- 
dence That Would Have Been Inad- 
missible at the Trial Does Not Violate 
Due Process of Law 
® Williams v. New York, 337 U. S. 
241, 93 L. ed. Adv. Ops. 1005, 69 S. 
Ct. 1079, 17 U. S. Law Week 4472. 
(No. 671, decided June 6, 1949.) 
Williams was convicted of mur- 
der in the first degree in the State 
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of New York. 
mended life imprisonment, but the 
judge, acting under a New York 
statute, imposed the death sentence. 
He stated that he based his action 
additional information ob- 
tained through the court’s ‘“Proba- 


The jury recom 


upon 


tion Department, and through other 
sources”, as the statute authorized 
him to do. Williams appealed, argu- 
ing that the statute and the sen- 
tence violated due process of law 
since the trial judge had relied upon 
information “supplied by witnesses 
with whom the accused had not been 
confronted and as to whom he had 
no opportunity for cross-examina- 
or rebuttal”. The New York 
Court of Appeals afhrmed. 


tion 


Speaking for the Supreme Court, 
Mr. Justice BLack affirmed. Declar- 
ing that the New York statutes “em- 
phasize a prevalent modern philos- 
ophy of penology that the punish- 
ment should fit the offender and not 
merely the crime,” he says that to 
deprive judges of the opportunity 
to consult such information would 
undermine modern policies devel- 
oped after careful consideration and 
experimentation. “The due process 
clause should not be treated as a 
device for freezing the evidential 
procedure of sentencing in the mold 
of trial procedure,” he continues. 
The defendant had a fair trial, he 
notes, and it is conceded that no fed- 
eral constitutional question could 
have been raised had the judge as- 
signed no reason at all for imposing 
the death penalty. 

Mr. Justice RuTLepce dissented 
without opinion. 


Mr. Justice MurpHy wrote an 
opinion dissenting upon the ground 
that, while he agreed with the Court 
as to the value of liberal use of pro- 
bation reports, “in a capital case, 
against the unanimous recommenda- 
tion of a jury, where the report 
would concededly not have been ad- 
missible at the trial, and was not sub- 
ject to examination by the defend- 
ant... the high commands of due 
process were not obeyed.” 7, 
The case was argued by John F. 
Finerty for Williams, and by Sol- 


omon Klein for the State of New 


York. 


CONSTITUTIONAL LAW 


Personal, Political and Civil Rights— 
State Court Order Denying Habeas 
Corpus Vacated and Case Remanded 
for Consideration of Present Applica- 
bility of That Procedure with Request 
That If No Illinois Post-Trial Procedure 
Now Exists for Vindication of Federal 
Rights Supreme Court Be So Advised 


® Young v. Ragen, 337 U.S. 235, 93 
L.. ed. Adv. Ops. 1029, 69 S. Ct. 1073, 
17 U. S. Law Week 4476. (No. 50, 
decided June 6, 1949.) 

In 1946 Young pleaded guilty in 
an Illinois court to an indictment 
charging him with burglary and lar- 
ceny. He was sentenced to five to 
seven years’ imprisonment. A year 
later, he filed a petition for a writ 
of habeas corpus in the Circuit Court 
of Randolph County, Illinois, rais- 
ing substantial questions under the 
Due Process Clause of the Four- 
teenth Amendment. The court de 
nied the writ on the ground that it 
“insufficient in 


stance”. 


was law and sub- 

On certiorari to the Supreme 
Court, the Cuter Justice delivered 
a unanimous opinion. He refers to 
the explanation of the Attorney Gen- 
eral of the state that, while a recent 
decision of the Illinois Supreme 
Court has broadened the scope of 
habeas corpus in that state so that 
a denial of the writ would now be 
erroneous, Many Circuit courts in the 
state, whose decisions upon habeas 
corpus are not reviewable by the 
state supreme court under Illinois 
law, have continued to deny peti- 
ions for the writ. The Attorney Gen- 
eral contended that decisions of the 
Illinois courts as to the availability 
of state remedies, whether right or 
wrong, do not warrant invocation of 
the jurisdiction of the Supreme 
Court. The Cuter Justice notes that 
since the state Attorney General does 
net so contend there is apparently 
no other appropriate post-trial rem- 
edy in Illinois by which ‘federal 
rights may be vindicated, and says 
that it is not merely a question of 
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state procedure when a state of last 
resort closes the door to any con- 
sideration of a claim of denial of a 
federal right. He therefore vacates 
the order denying habeas corpus, 
and remands the case to the Illinois 
Circuit Court for a consideration of 
the present applicability of that pro- 
cedure, with a request that if no IIli- 
nois post-trial procedure now exists 
for vindication of federal rights the 
Supreme Court be so advised. Y. 

Che case was argued by Edward H. 
Levi for Young, and by William C. 
Wines for Ragen. 


COURTS 


Diversity of Citizenship — Congress 
Can Constitutionally Give District 
Court Jurisdiction of Suits by Citizen 
of District of Columbia Against Citizen 
of State 

® National Mutual Insurance Com 
pany of the District of Columbia v. 
Tidewater Transfer Company, 337 
U. S. 582, 69 S. Ct. 1173, 93 L. ed. 
\dv. Ops. 1118, 17 U. S. Law Week 
1536. (No. 29, 20, 
1949.) 


decided June 

In this case, the Supreme Court 
decided that Congress could grant 
jurisdiction based upon diversity of 
citizenship to federal courts over 
suits by citizens of the District of 
the 
Court 


Columbia against citizens of 
The District 
for Maryland dismissed an action 
brought by the National Mutual 


Insurance Company, a District of 


various states. 


Columbia corporation, against the 
Tidewater Transfer Company, a 
Virginia corporation. The only basis 
for invoking federal jurisdiction was 
diversity of citizenship. By a divided 
vote, the Court of Appeals upheld 
the District Court’s ruling that the 
section of the Judicial Code grant- 
ing such jurisdiction 


was uncon- 


stitutional. 


Mr. Justice JACKSON announced 
the decision of the Court and deliv- 
ered an opinion in which Mr. Justice 
BLack and Mr. BURTON 
joined. The question first arose, he 
explains, in 1804 in Hepburn and 
Dundas vy. Ellzey, 2 445, 


Justice 


Cranch 


Review 


where Chief Justice Marshall held 
that a citizen of the District was not 
a citizen the 
meaning of the Judiciary Act of 
1789, which conferred diversity of 


of a “state” within 


citizenship jurisdiction substantially 
in the words of the constitution. He 
would not overrule the Hepburn de- 
cision, he says, since to do so would 
“give to the word ‘state’ a meaning 
in the Article which sets up the judi- 
cial establishment quite different 
from that which it carries in those 
Articles which set up the political 
departments and in the other Arti 
cles of the instrument. 

He declares, however, that in his 
opinion Congress has power to al 
low a citizen of the District to bring 
diversity suits as a reasonable ex 
ercise of its power, conferred by Arti- 
cle I, to legislate for the District of 
Columbia. 

Mr. JuUsTICE RUTLEDGE wrote an 
opinion in which Mr. Justice Mur 
PHY concurred. He says that to dis- 
tinguish the Hepburn decision while 
reaffirming its doctrine would, if ad 
hered to by a majority of the Court, 
“entangle every district court of the 
United States for the first time in all 
of the contradictions, complexities 
and subtleties which have surrounded 
the courts of the District of Colum- 
bia in the maze woven by the ‘leg- 
court—constitutional court’ 
He that 
perience has shown that the Hep- 
“all 


and wrongly decided”, and he would 


islative 


controversy.” declares ex- 


burn decision was considered 
support the judgment in the instant 


case by overruling the Marshall 


opinion. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice REED, wrote a dis- 
senting opinion. He declares that 
according to Article III only judicial 
power can be vested in the courts 
established under it, and that to find 
a source for “the judicial Power’ 
“which may be exercised by courts 
established under Article III of the 
that Article 
would be to disregard the distribu 


Constitution outside 
tion of powers made by the Constitu 
tion”. He adds: ““The other alterna 
tive—to expand ‘the judicial Power’ 


of Article III to include a contro- 
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versy between a citizen of the Dis- 
trict of Columbia and a citizen of 
one of the States by virtue of the 
extending ‘the judicial 

controversies ‘between 


provision 

Power’ to 
Citizens of different 
disregard an explicit limitation of 
Article III.” He closes by comment- 
ing on the seeming paradox where 
one majority holds that no author- 
ity for the jurisdiction can be found 
in Article III and another a majority 
holds that found in 
Article I, but 
which respectively hold to the con 
trary reach, in combination, the re 


States’—would 


none can be 


where minorities 


sult that the jurisdiction exists. 

The Cuter Justice wrote a dis 
senting opinion in which he was 
joined by Mr. Justice Doucias. He 
believes with Mr. Justice FRANK- 
FURTER and Mr. Justice RUTLEDGE 
that Congress cannot vest Article ITI 
courts with Article I powers, he says, 
and also with Mr. Justice FRANK- 
FURTER and Mr. Justice JACKSON that 
the word “States” in Article III does 
not include the District of Colum 
bia, but he is constrained to state his 
views individually because of the im- 
portance of these questions to the 
administration of the federal court 
system. ¥. 

The case was argued by David G. 
Bress for the National Mutual In- 
surance Company, and by Wendell 
D. Allen and Francis B. Burch for 
the Tidewater Transfer Company. 


RADIO COMMUNICATION 


Due Process Does Not Require Federal 
Communications Commission To Hear 
‘Oral Argument on Radio Station's 
Petition For Reconsideration of Com- 
mission’s Order Licensing Another 
Station on Same Frequency. 

® Federal Communications Com- 
mission v. WJR, The Goodwill Sta 
tion, Inc., 337 U. S. 265, 93 L. ed. 
Adv. Ops. 1012, 69 S. Ct. 1097, 17 
U. S. Law Week 4463. (No. 495, de- 
cided June 6, 1949.) 

Radio station WJR petitioned the 
Federal Communications Commis- 
sion for a reconsideration of the 
Commission’s order granting the 
Coastal Plains Broadcasting Com- 
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pany a license to operate a station 
several hundred miles away but on 
the same frequency as WJR. The 
petition alleged that the signal of 
the Coastal Plains station would in- 
terfere with that of WJR, which had 
not been a party to the proceeding 
in which Coastal Plains’ application 
for a license was granted. The Com- 
mission denied the petition without 
allowing WJR an opportunity to 
present oral argument. The Court 
of Appeals for the District of Colum- 
bia reversed and remanded on the 
ground that the Fifth Amendment 
assured WJR the right to make oral 
argument before the Commission. 
174 F. (2d) 226; see 34 A.B.A.]. 1050, 
November, 1948. 

The Supreme Court reversed the 
Court of Appeals in an opinion writ- 
ten by Mr. Justice RUTLEDGE. In 
holding that the Fifth Amendment 
does not require the FCC to hear 
oral argument, he says: “due process 
of law has never been a term of 
fixed and invariable content. 

The right of oral argument as a mat- 
ter of procedural due process varies 
from case to case in accordance with 
differing circumstances, as do other 
procedural regulations.” Here, he 
continues, Congress has left it to the 
Commission to determine whether 
and under what circumstances it will 
“Respondent 
does not contend that it was denied 
any opportunity to present for the 
Commission’s consideration any mat- 
ter of fact or law ... or that the Com- 
mission has not given all matters 
submitted by it due and full consid- 
eration,” he notes. The case is re- 
manded to the Court of Appeals to 


hear oral argument. 


932 American Bar Association Journal 


Review of Recent Supreme Court Decisions 





determine the basic issue on its 
merits. 

Mr. Justice MurPHy took no part 
in the consideration or decision of 
the case. : € 

The case was argued by Philip B. 
Perlman for the Federal Communi- 
cations Commission, and by Louis 


G. Caldwell for Radio Station WJR. 


WITNESSES 


immunity—Facts Examined and Wit- 
ness Held to Have Secured Immunity 
Under Compulsory Testimony Act 
® Smith v. United States, 337 U. S. 
137, 93 L. ed. Adv. Ops. 954, 69 S. 
Ct. 1000, 17 U. S. Law Week 4448. 
(No. 292, decided May 31, 1949.) 
Smith was the sole owner and of- 
ficer of the Daisart Sportswear Com- 
pany. In 1944 and 1945, the com- 
pany was producing cloth bags for 
the use of Metals Disintegrating Cor- 
poration on the latter’s contracts 
with the Armed Forces. Daisart had 
obtained high priorities from Metals 
Disintegrating for the purchase of 
textiles for manufacture of the bags. 
In 1945, Smith, Daisart and another 
were convicted of reselling some of 
the textiles obtained under the Me- 
tals Disintegrating priority to civil- 
ian clothing manufacturers at prices 
in excess of those established by 
law. Smith claimed immunity from 
prosecution, relying upon Section 
202 of the Emergency Price Control 
Act of 1942, which incorporates the 


immunity provisions of the Compul- ° 


sory Testimony Act (. . . “No person 
shall be excused from . . . testifying 
...in obedience to a subpoena on the 


ground ... that the testimony... 
required of him may tend to 
incriminate him . . . But no person 
shall be prosecuted or subjected to 
any penalty or forfeiture for or on 
account of any transaction, matter 
or thing, concerning which he may 
testify . . . in obedience to the sub- 
poena. .. .”). Obeying a subpoena 
Smith had testified before an ex- 
aminer of the OPA as to the activ- 
ities of Daisart, and had claimed 
privilege at the beginning of his 
testimony. Later, the examiner said 
in reply to one of his statements, 
“This is a voluntary statement. You 
do not claim immunity with respect 
to that statement?” And Smith had 
answered, “No.” The Court of Ap- 
peals for the Second Circuit reversed 
conviction on twelve counts on the 
ground that Smith had not waived 
immunity during the earlier part of 
his testimony, but sustained the 
other counts on the ground that he 
waived immunity by responding 
“No” to the examiner’s question. 

Speaking for a unanimous Su- 
preme Court, Mr. Justice REED re- 
versed the conviction. He stated that 
the facts brought out in the examina- 
tion were pertinent to the prosecu- 
tion and were the facts “concerning 
which” petitioners testified, that the 
claimed waiver was equivocal and, 
in any event, there was enough testi- 
mony given with clear claim of priv- 
ilege to give immunity, and that the 
testimony was not wholly self-ex- 
onerating so as to prevent its secur- 
ing immunity. Y. 

The case was argued by Walter R. 
Hart for Smith, and by Harold D. 
Cohen for the United States. 
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Aliens . . . deportation . . . charges 
of membership in the Communist party 
are insufficient cause far refusing bail 
pending deportation hearings. 


# U. S. ex rel. Pirinsky v. Shaugh- 
nessy, Acting District Director of Im- 
migration and Naturalization Serv- 
ice at the Port of New York, U.S.D.C., 
S.D.N.Y., August 2, 1949, Bondy, J. 


# U. S. ex rel. Johnson v. Shaugh- 
nessy, U.S.D.C., S.D.N.Y., August 5, 
1949, Bondy, J. 

The Court ruled in these cases that 
charges of membership in the Com- 
munist party were insufficient for de- 
taining aliens without bond pend- 
ing deportation charges. The disposi- 
tion of an application for writ of 
habeas corpus, where the relator is 
held for deportation on charges of 
membership and affiliation with an 
organization that advocates the vio- 
lent overthrow of the United States 
Government and circulates printed 
matter advocating such overthrow, 
was deemed to be governed by the 
decisions of the Court of Appeals 
for the Second Circuit in United 
Statés ex rel. Potash v. District Di- 
rector, 169 F. (2d) 747, and United 
States ex rel. Doyle v. District Di- 
rector, 169 F. (2d) 753. It was there 
held that an alien is entitled to a 
hearing on the issue of whether the 
Attorney General abused his discre- 
tion in denying bail, notwithstand- 
ing the existence of such charges. Ac- 
cordingly, it was stated in the case 
of Pirinsky, the writ should be sus- 
tained unless the Attorney General 
promptly released the relator on bail 





EDITOR'S NOTE: The omission of a cita- 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 


in a reasonable amount. The Court 
says that the determination of the 
issues of fact as well as the con- 
itself 
“probably will require protracted 


stitutionality of the statute 
litigation”. 

Relator Johnson was charged with 
illegal entry into the United States 
as well as being a member of the 
Communist party. In the former 
charge, it was held, the Attorney 
General's action in holding her with 
out bail did not “constitute an abuse 
of discretion because the question of 
relator’s deportability on that ground 
can be speedily decided.” Bail could 
not be denied her, however, if the 
Immigration Service insisted on de- 
portation on the ground of present 
affiliation with the Communist party. 
The opinion stated that if the Im- 
migration Service would proceed 
“without any unnecessary delay” to 
determine her deportability on il- 
legal entry grounds the writ would 
be discharged. Otherwise, the writ 
would be sustained unless the At- 
torney General promptly released 
her on reasonable bail. 


Bills, Notes and Checks . . 
bility . . . promissory note, separated 


. negotia- 
from conditional sales contract by 
perforations, held a negotiable instru- 
ment despite simultaneous creation 
and transfer holder may rely 
on presumption that executory con- 


sideration will be executed. 


= Commercial Credit Corp. v. 
Orange County Machine Works et 
al., Calif. Dist. Ct. App., July 21, 
1949, Drapeau, J. (Digested in 18 
U. S. Law Week 2103, August 30, 
1949). 

By a contract of conditional sale, 
defendant Ermac agreed to sell and 
defendant Machine Works agreed to 
buy a press owned by Precooling 


Corporation. Annexed to the con- 
tract of conditional sale, but sepa- 
rated by a perforated line, was a 
promisory note. Defendent Machine 
Works paid a portion of the price 
to defendant Ermac, and executed 
the promisory note for the balance. 
Ermac endorsed the note and as- 
signed the contract to plaintiff, who 
paid over the balance to Ermac; 
Ermac then forwarded to Precooling 
Corporation Ermac’s check, which 
was dishonored, whereupon Precool- 
ing- Corporation refused to deliver 
the press to Machine Works. Plain- 
tiff thereafter severed the note from 
the contract and brought action 
upon the note against its maker, 
Machine Works. The contract con- 
tained the statement: “Said note is 
instrument, separate 
and apart from this contract, even 
though at the time of execution it 
may be temporarily attached hereto 
by perforation or otherwise.” 

Judgment for Machine Works 
against plaintiff was reversed on ap- 
peal, the case being remanded with 
instructions to enter judgment for 
plaintiff. 


a negotiable 


In support of its conclusion, the 
Court held, first, that plaintiff's 
knowledge that Ermac did not have 
title to the press was not fatal to its 
claim. Argument to the contrary was 
met by holding that the considera- 
tion for the note was Ermac’s prom- 
ise to convey title upon payment of 
the purchase price. Accordingly, the 
Court applied the “legal presump- 
tion that a purchaser of a negotiable 
instrument may rely upon the pre- 
sumption that the contract will be 
carried out . . . and the consideration 
become executed.” 

Nor could the Court accept appel- 
lee’s argument that the note and the 
contract constituted a single instru- 
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ment, namely, a sales contract, as- 
signable but not negotiable. The 
Court maintained that the purpose 
of the law merchant, as codified in 
California and in the Negotiable In- 
struments Law, was to make com- 
mercial paper “serve in lieu of 
money.” This being so, the separa- 
tion of note from contract by a per- 
forated line was deemed “notice to 
him who signed that the promissory 
note was there for the purpose in- 
dicated, with all the attributes of 
negotiable paper.” 

the 


simultaneous 


that 
note 


Court denied 
transfer of the 
and the contract destroyed the nego- 
tiability of the former. The Court 
observed, however, that the pertinent 
decisions of the various jurisdictions 
were in conflict, but deemed the con- 
clusion reached preferable because 
otherwise, “financing of this type of 
business transaction 


Finally, 


would become 
too hazardous for the risking of cap 
ital employed in it.” 


Citizens . . . expatriation . . . renuncia- 
tions of citizenship by Nisei during 
incarceration in relocation center dur- 
ing Word War II held invalid as in- 
duced by mental fear, intimidation 
and coercion. 


® Acheson v. Murakami et al., C. A. 
9th, August 26, 1949, Denman, Ch. J. 

In a suit against the Government 
by three Japanese-Americans for the 
restoration of their citizenship in 
connection applications for 
passports, the Court upheld the judg- 
ment of the United States District 
Court for the Southern District of 
California that the renunciations of 


with 


citizenship by appellees while they 
were incarcerated in the Tule Lake 
center during World War II were 
null and void. The opinion, in which 
it was noted that some 4000 other 
Japanese had asked restoration of 
their citizenship, was based on find- 
that the renunciations were 
not a result of appellees’ free and 
intelligent choice but rather caused 
by mental fear, 


ings 


intimidation and 
coercion. 

Reviewing the conditions prevail 
ing at the Tule Lake center, the 
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Court concluded that they were “in 
major respects as degrading as those 
of a penitentiary and in important 
respects worse than those in any fed- 
eral penitentiary,” and that the 
Nisei were subjected to “unneces- 
sarily cruel and inhuman treatment” 
in their incarceration there for over 
two and one-half years. The Court 
cited further the hardships involved 
in the mass deportation for imprison- 
ment, as well as the underlying doc- 
trine of inherited racial emnity as 


enunciated by General De Witt, 
who in May, 1942, made the exclu- 
sion order. Numerous statements 


were cited of Nisei who were forced 
to renounce their citizenship through 
disillusionment, bitterness and fear 
and by duress 


imposed by pro- 


Japanese groups within the camps. 


Citizens . . . wartime 
service in Japanese army does not de- 
prive Japanese-American of United 
States citizenship where 


found to be involuntary. 


. expatriation . . 


induction 


® Ishikawa v. Acheson, U.S.D.C., D. 
Hawaii, August 12, 1949, McLaugh- 
lin, J. 

Plaintiff, a Hawaiian-born son of 
Japanese alien parents, was by virtue 
of such birth both a citizen of the 
United States and a subject of Japan. 
He went to Japan in 1939 with a 
United States passport, and in 1945 
was drafted and inducted into the 
Japanese army while serving with 
the Japanese embassy in Nanking, 
China. Upon his application in 1946 
for a passport to return to the United 
States, the State Department denied 
his request on the ground that he 
had lost his American citizenship by 
virtue of serving in the Japanese 
The revealed that 
his he endeavored 
without success to have the Japanese 


army. evidence 


after induction 
Consulate get him out of the Army. 

The Court ruled that plaintiff's 
induction was involuntary and thus 
did the loss of his 
United States citizenship under 8 
USC § 801 (c), which was construed 
as effecting expatriation only if the 


not result in 


national of the United States enter 
ing or serving in the armed forces 








of a foreign state without express 
authority under the laws of the 
United States acted voluntarily and 
without legal or factual compulsion. 


Constitutional Law . . . unreasonable 
classification . . . clause in statute lim- 
iting future corporate practice of ac- 
countancy to corporation with three 
years’ experience as of effective date 
of statute held unconstitutional as un- 
reasonable classification. 


® Accounting Corporation of Amer. 
ica v. State Board of Accountancy, 
Calif. Supreme Ct., August 16, 1949, 
Shenk, J. 

Plaintiff sought injunctive and 
declaratory relief directed against en- 
forcement of a 1945 statute restrict- 
ing future practice of accountancy 
by corporations to those which had 
been engaged in accounting for three 
years or longer. The statute provided 
for establishment of a class of public 
accountants, distinct from certified 
public accountants, to consist solely 
of individuals who registered by a 
specified date and who met pre 
scribed requirements as to experi- 
ence, and of corporations with three 
years’ experience. Plaintiff, having 
entered business in 1945, thus failed 
to qualify to continue the practice 
of accountancy. 

Judgment sustaining the statute 
was reversed on appeal, where it was 
held that the three-year clause as 
applied to corporations was an un- 
reasonable unconstitu- 
The Court 
conceded that the legislature could 
have determined that in the future 
no corporations should practice a¢ 


and hence 


tional discrimination. 


countancy, or that only corporations 
engaged in the practice at the effec 
tive date of the statute could con 
tinue to practice. Classification of 
corporations upon the basis of ex- 
perience was, however, deemed un 
reasonable, since the experience of 
the corporation’s employees, rathe1 
than the experience of the corpora 
tion, was the only factor affecting 
proficiency. 

The three-year clause was, in the 
Court’s opinion, separable; the leg 
islature having intended that som« 
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corporations be permitted to con- 
tinue practice, it was deemed appro- 
priate to excise merely the three 
vear Clause, thus validating the con 
tinued practice by any corporation 
engaged therein at the effective date 
of the statute. 


Constitutional Law public trials 
statute authorizing exclusion of 
public from trial of sex cases held not 


a denial of due process. 


® Commonwealth v. Blondin, Mass. 
Sup. Jud. Ct., July 27, 1949, Qua, 
C. J. (Digested in 18 U. S. Law Week 
2089, August 23, 1949). 

Appellants were convicted of rape 
of a girl under 16 years of age, the 
trial being held behind closed doors 
pursuant to a Massachusetts statute 
whereby the trial judge may, in sex 
cases involving minors, exclude from 
the court room “the general public 

. admitting only such persons as 
may have a direct interest in the 
case.” On appeal, it was held that the 
statute did not violate the state con- 
stitutional requirement that criminal 
proceedings accord with “the law of 
the land” or constitute a denial of 
due process violative of the Federal 
Constitution. 

The Court deemed it a proper ex- 
ercise of legislative discretion to pro- 
vide for exclusion of the general pub- 
lic from trials of sex crimes, partic- 
ularly where the prosecutrix was a 
minor. The statute was not construed 
as excluding “a parent, husband, 
wife, or guardian of a defendant, or 
even a friend whose presence he de- 
sires and who might give him legit- 
imate assistance or comfort without 
interfering with the conduct of the 
ial”. Thus construed, the intent 
of the statute was said to be to ex- 
clude “mere idle spectators who are 
often attracted in large numbers to 
sensational trials involving sex is- 
sues, not only to the detriment of 
the community but sometimes to the 
degradation of justice itself”. More- 
over, it did not appear in the instant 
case that anyone was excluded whose 
presence any of the defendants de- 
sired, or even that the press was ex- 
cluded. A public trial 


was not 








deemed required by either due proc- 
ess or “the law of the land”. 


Constitutional Law . . . personal, civil 
and political rights . . . exclusion of 
Negroes from privately-financed slum 
clearance project, receiving tax ex- 
emption and eminent-domain benefits 
under statute, held not to violate 
Equal Protection Clause of Federal or 
New York Constitution. 


® Dorsey et al. v. Stuyvesant Town 
Corp., N. Y. Ct. App., July 19, 1949, 
Bromley, J. 

This was an action to enjoin the 
refusal of corporate respondents to 
rent apartments in a housing devel- 
opment to Negroes. Dismissal of the 
complaint for failure to state a cause 
of action was affirmed on appeal. 

The development was privately 
financed and was constructed by re- 
spondents on an eighteen-block site 
in New York City, accommodations 
for some 25,000 persons being pro- 
vided in thirty-five apartment build- 
ings. The project, organized to take 
advantage of the New York Redevel- 
opment Companies Law, received a 
twenty-five-year tax exemption from 
the city, which also assembled the 
eighteen-block area through the use 
of its powers of eminent domain and 
sold the area to respondents at cost, 
tracts of land on the periphery being 
traded to the city for the area for- 
merly occupied by public streets 
through the area. The entire project 
was approved by the city, pursuant 
to the Law and prior to construction. 
Ihe contract between respondents 
and the city provided that respond- 
ents should have complete discretion 
in the selection of tenants, it being 
apparently understood by all con- 
cerned that respondents would not 
rent to Negroes. Subsequent to exe- 
cution of the contract, the city by 
ordinance prohibited racial discrim- 
ination in developments built under 
the Law, except developments al- 
ready constructed or contracted for 
—an exception which could apply 
only to respondents. Proposals in the 
state legislature for statutory prohi- 
bition of racial discrimination in 
developments covered by the Law, 
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however, failed of enactment. 

Appellants’ case proceeded on the 
theory that the discrimination prac 
ticed constituted a deprivation of 
civil rights in violation of the New 
York Constitution, and a denial by 
the state of equal protection of the 
laws within both the state and Fed- 
eral Constitutions. It was maintained 
that the 
tended to the development and the 


because of state aid ex- 
acquiescence of the city in the ex- 
clusion of Negroes, the discrim- 
ination constituted “‘state action” 
against the disfavored race. 

The Court, however, in a four-to 
three decision, agreed with respond~ 
ents that the advantages accorded 
under the Law did not subvert thei 
status as private organizations en- 
titled to select their tenants at will. 
Accordingly, refusal to rent did not 
constitute “‘state action” within the 
Equal Protection Clause. 

Nor could the Court find a de- 
privation of civil rights, the right 
to acquire an interest in real estate 
being nowhere defined as one of the 
civil rights secured by the New 
York Constitution. 

The three dissenting judges, in an 
opinion written by Fuld, J., main- 
tained that the discrimination was 
unconstitutional. It was pointed out 
that the project, because of its vast 
size and dependence upon public 
assistance (e.g., eminent domain), 
was not comparable to that of an 
ordinary landlord, and it was argued 
that the city’s actions with respect 
to the contract and the subsequent 
ordinance made the discriminatory 
practices, in effect, “state action”. 


Constitutional Law . 
power... 


. . delegation of 
statute prohibiting repro- 
duction of insignia of veterans’ organ- 
izations, unless authorized under their 
rules and regulations, held not to 
involve unconstitutional delegation of 
power in case where record did not 
disclose that any such rules and reg- 
ulations had been promulgated. 
® U. S. v. Detra Flag Co., Inc., 
U.S.D.C., E.D.Pa., August 22, 1949, 
Bard, J. 

An information charged defend- 
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ants with manufacturing, distribut- 
ing and selling items featuring color- 
able imitations of the insignia of the 
American Legion, “which reproduc 
tion was not authorized by the rules 
and regulations as were prescribed 
by the aforesaid “The American Le- 
gion’”’, in violation of 18 USC § 76 
(e) (now 18 USC § 205). The statute 
prohibited the reproduction of “any 
colorable imitation” of the insignia 
of veterans’ organizations chartered 
by Congress, “except when author- 
ized under such rules and regula- 
tions as may be prescribed by such 
organization so incorporated”. Mo- 
tion to dismiss the information was 
denied. 

The motion attacked the statute 
as an unconstitutional delegation of 
legislative powers of Congress. The 
Court, however, maintained that the 
standards imposed by the statute 
were fixed and certain, and the policy 
sufficiently clear, to support the del- 
egation involved. Under the statute, 
the Court said, reproduction was 
unlawful in the absence of rules 
and regulations making it lawful. As 
far as the record disclosed, none had 
been promulgated and defendants 
could be fully advised as to the law 
by the statute books. State v. Hol- 
land, 37 Mont. 393, was distin- 
guished on the ground that the sta 
tute there declared unconstitutional 
prohibited wearing of the insignia 
of named organizations unless au- 
thorized by the by-laws, and that 
since the constitution and_ by-laws 
of some of the organizations were 
secret, an individual could not read- 
ily ascertain what he could not wear. 


Eminent Domain . . . state condemna- 
tion . . . costs of removing machinery 
from factory held a proper element to 
be considered in determining fair 
market value of land and building 
condemned for highway purposes. 


® Harvey Textile Co. v. Hill, High- 
way Commissioner, Conn. Supreme 
Ct. Err., August 2, 1949, Jennings, J. 

A referee below had, according 
to the Supreme Court, excluded the 
element of removal of personal prop- 
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erty in valuing land and the factory 
thereon taken for highway purposes. 
He fixed separately the cost of dis 
and reassem 
The 
Superior Court disallowed the latter 
item. The statute applying to con- 
demnation by the highway commis- 


assembling, moving 


bling the factory machinery. 


sioner provided that the owner of 
land taken was to be paid for “all 
damages”. Plaintiff appealed. 
Finding error in the judgment 
below, the Court ruled that the ne- 
cessity of removing the machinery 
legitimately affected the market val- 
ue of the property and that hence 
the costs of removal were a proper 
element to consider in determining 
the fair market value of the land. 
This element, the Court said, was to 
be treated not as a separate specific 
sum ol 


money to be added to the 


value of the land but as evidence 
tending to prove its fair market 
value. The case was remanded. 


Federal Communications Commission 
.. . lotteries . . . interpretative rules 
adopted defining broadcast of lot- 
tery information. 


® In re Promulgation of Rules Gov- 
erning Broadcast of Lottery Informa- 
tion, Code of Federal Regulations, 
Tit. 47, Ch. 1, Pt. 3 (14 Fed. Reg. 
5429). 

The FCC on August 18, 1949, 
adopted rules interpreting for the 
benefit of broadcast licensees § 1304 
of the Criminal Code which pro- 
hibits, with criminal sanction, the 
broadcast of “any advertisement of 
or information concerning any lot- 
gift 
scheme offering prizes dependent in 
whole or in part upon lot or chance.” 


tery, enterprise or similar 


Under these rules, which are des- 
ignated as §§ 3.192, 3.292 and 3.692, a 
program is considered a lottery if a 
prize of value is awarded to any per- 
son whose selection is dependent in 
whole or in part upon chance and if 
as a condition of winning such prize 
the winner is required to furnish 
anything of value or to have in his 
possession any product sold, man- 
ufactured or distributed by the ra- 


dio sponsor, to be listening to or 
viewing the program on a radio o1 
receiver, to 


television answer 


rectly a question, the answer to 


Ccor- 


which is provided on a radio pro 
gram, or to answer the telephone or 
write a letter in a manner previously 
described on a broadcast program. 
The majority, consisting of Com- 
Walker, Webster 
Sterling, maintained that it was en- 


missioners and 
tirely proper under the provisions 
of the Communications Act and the 
Act, as 
well as of value to the licensees, for 


Administrative Procedure 
the Commission to issue interpreta 
tive rules rather than to enunciate 
its views from case-to-case. It re- 
jected the argument that, since the 
Department of Justice was charged 
with the prosecution of apparent 
violations of the prohibition set out 
in § 1304, the Commission was pre- 
cluded from giving effect to such pub- 
lic policy in its licensing functions. 

As for the question whether the 
programs covered by the rules in- 
volved the necessary element of con- 
the 
that, in view of the nature of the 


sideration, Commission ruled 
medium of radio and its economics, 
a scheme involving award of prizes 
designed to induce persons to listen 
to the particular program “certainly 
involves consideration: furnished di- 
rectly or indirectly by members of 
the public who are induced to listen.” 
Commissioner Hennock, dissent- 
ing, took the position that the inter- 
pretation went farther in broadening 
the concept of consideration than 
the courts had ever gone and that 
the matter was one for the Congress 
and the Department of. Justice. 
(The FCC, on September 21, 1949, 
adopted an order postponing the 
effective date of these rules, orig 
inally October 1, 1949, pending the 
result of litigation which has been in- 
stituted to determine their validity.) 


intoxicating Liquors . . . forfeitures . . . 
acquittal of claimant-owner charged 
with possession of illicit liquor bars 
subsequent libel for forfeiture of his 
automobile in which liquor was al- 
legedly concealed. 
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aU. §S. v. One De Soto Sedan, 
U.S.D.C., E.D. N.C., August 9, 1949, 
Gilliam, J. (Digested in 18 U. S. 
Law Week 2091, August 23, 1949). 

Claimant’s automobile was libeled 
USC -§ 3321 for 
alleged use in the removal, deposit 


pursuant to 26 


and concealment of liquor with 
intent to defraud the United States 
of the tax due thereon. Prior to hear- 
ing on the libel, claimant was tried 
pursuant to 26 USC § 2803 and 
acquitted of a charge of possession 
of the liquor. 

On these the Court held 
that essentially the same issues had 


facts, 


been determined between the two 
parties in the criminal proceeding, 
and could not be litigated again. 
[he matter was said to be governed 
by Coffey v. United States, 116 U.S. 
136, where acquittal in a criminal 
action had been held a bar to prose- 
cution of a subsequent forfeiture 
action in spite of the difference in 
the degree of proof required. The 
Court indicated dissatisfaction with 
the Coffey case, but could not find 
that it had been expressly overruled 
although, in Helvering v. Mitchell, 
303 U.S. 391, the court, after citing 
the Coffey case, held that an acquittal 
in a criminal proceeding for willful 
evasion of income tax did not pre- 
clude the assessment of a penalty for 
fraud in a subsequent civil proceed- 
ing involving the same tax. 


Labor Law . . . Fair Labor Standards 
Act... order for restitution of unpaid 
overtime wages upheld where in- 
cluded in judgment granting injunctive 
relief in action by Wage and Hour 
Administrator to restrain violations of 
Act. 


"= McComb v. Frank Scerbo & Sons, 
Inc., et al., C.A. 2d, August 18, 1949, 
Clark, C. J. 

The Court in this case held that 
the Wage and Hour Administrator, 
in an action pursuant to § 17 of the 
Fair Labor Standards Act of 1938 
(29 USC § 217) to restrain violation, 
could also obtain a mandatory in- 
junction compelling the reimburse- 
ment of employees previously under- 





paid. This problem occasioned a re 
quest to Congress for claritying legis- 
lation and was left for future deci- 
sion by the Supreme Court in Me- 
Comb v. Jacksonville Paper Co., 336 
U.S. 187. 

The Court regarded the decision 
as a necessary outgrowth of previous 
decisions, notably Walling v. OGrady, 
146 F. (2d) 422 (2d Cir.) . Argument 
that the Administrator had recently 
sought such power from Congress, 
and had then asserted lack thereof, 
was rejected after a more complete 
examination of the legislative history 
indicated that, existence of the power 
being in doubt, he had sought clarify- 
ing legislation. 

Objection that the ruling might 
subject the employer to multiple 
suits, inasmuch as the Act authorizes 
suit by the employee for back pay 
and liquidated damages as well and 
contains no provision barring suit 
by the employee after action by the 
Administrator, was rejected as a basis 
for a contrary decision. 

Learned Hand, Ch.J., concurred 
in the result and Frank, C.]., con 
curred, each of them, however, ex 
pressing disagreement with Judge 
Clark’s discussion of the probable 
status of subsequent employee suits. 


Labor Law .. . injunctions . . . injunc- 
tion granted where picketing union 
had no dispute with plant but sought 


to picket independent contractor en- 


larging plant, provided separate 
entrance was established where 
picketing of contractor could be 
continued. 


=" Newport Industries, Inc. v. Lake 
Charles Metal Trades Council, U.S.- 
D.C., W.D. La., August 4, 1949, Daw- 
kins, Ch.]. 
Complainant sought to enjoin 
picketing of the sole entrance to its 
plant. The picketing union had no 
dispute with complainant but was 
attempting to induce an independ- 
ent contractor engaged in construc- 
tion work within the plant to dis- 
pense with another union and recog- 
nize defendants. Complainant had 
no dispute with its employees or with 
defendant union with respect to 


Courts, Departments and Agencies 




























































working conditions or terms of em- 
ployment in the plant. The Court 
granted the injunction, provided 
that complainant open a separate 
entrance at: which the contractor 
might be picketed. 

Ihe Court found no cases precisely 
analogous, and accordingly reached 
its conclusion on general principles. 
Since complainant, not being a party 
to the dispute which occasioned the 
picketing, had no standing to appeal 
the matter to the NLRB or any other 
agency, it was held that the picketing 
as it affected complainant did not 
constitute a labor dispute within the 
purview of the Norris-LaGuardia 
Act or the Taft-Hartley Act. The 
case was therefore deemed appropri- 
ate for exercise of general equity 
powers. In order to protect the com- 
interference by 
picketing, without at the same time 
benefiting the contractor by making 
even legitimate picketing of him im- 
practicable, it was deemed appropri- 
ate to condition issuance of the in 


plainant against 


junction as above stated. 


Limitation of Actions ancillary 
rights . . . combined action to estab- 
lish debt and set aside fraudulent 
conveyance not maintainable when 
period of limitation has expired as 
to debt, though not as to conveyance. 


=" State of Rio De Janeiro v. E. H. 
Rollins & Sons, Inc., et al., N.Y. Ct. 
App., July 19, 1949, Desmond, J. 

In 1932, defendant’s predecessor 
defaulted on a contract obligation to 
plaintiff. Subsequently, the prede- 
cessor transferred its assets to defend- 
ant. In 1940, plaigtiff brought ac- 
tion on the debt and to set aside the 
transfer, allegedly fraudulent as to 
creditors. A ruling that the action 
was barred by the six-year statute of 
limitations applicable to the debt, 
although brought within the ten- 
year period for setting aside fraud- 
ulent transfers, was affirmed upon 
appeal. 

The Court maintained that after 
plaintiff had failed, within the six- 
year period, to sue on the contract, 
he had no status as a creditor of the 
predecessor, and could no longer pro- 
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ceed to set aside the transfer, since 
“a creditor’s bill attacking his 
debtor’s transfer is adjective and 
ancillary only, to the creditor’s right 
to collect his original debt.” ‘The 
conclusion was said not to conflict 
with the holding of American Surety 
Co. v. Conner, 251 N.Y. 1, that 
$10 of the Debtor and Creditor Law 
abrogated the old rule requiring 
judgment and lien prior to equitable 
relief against fraudulent conveyance, 
nor with the further holding that the 
debt may be established and the con- 
veyance challenged in a single suit. 


Public Utilities . . . Natural Gas Act 
. . . in federal court action to review 
FPC order reducing interstate natural 
gas rates, ultimate consumer in inter- 
state commerce has no standing to 
intervene for purpose of determina- 
tion of distribution of funds accumu- 
lated during stay of order. 


® Cities Service Gas Co. v. Federal 
Power Comm. et al., C.A. 10th, July 
30, 1949, Huxman, C.J. 

In this action to review an order 
of the FPC reducing interstate nat- 
ural gas rates, consumers served by 
the Springfield, Missouri, municipal 
distributing plant, a customer of 
Cities Service pipe line, petitioned 
the United States Court of Appeals 
to intervene as representatives of a 
class for the purpose of determining 
the distribution of impounded funds 
representing excessive receipts by the 
pipeline from its distributor-custom- 
ers during the pendency of a stay. 
rhe petition was denied. 

The Court maintained that 
der Central States Co. v. Muscatine, 


un- 


324 U.S. 138, as explained in Power 
Commission v. Interstate Gas Com- 
pany, 336 U.S. 577, “in those cases 
in which the local distributing 
companies are engaged in intrastate 
business only, the Federal Court is 
without jurisdiction to adjudicate a 
controversy as to the ownership of 
the impounded funds between such 
companies and the ultimate con 
and that in such 
should withhold distribution of the 


sumers, cases it 
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funds to aftord the ultimate. con- 
sumers an opportunity to have an 
adjudication of such controversy in 
a timely proceeding filed in a state 
tribunal of competent jurisdiction.” 

Phillips, Ch.J., dissenting, main- 
tained that since the purpose of the 
Natural Gas Act is to reduce rates 
to the ultimate consumer, it was ap- 
propriate for the Court to permit 
representatives of the ultimate con- 
sumer to intervene and assert the 
consumers’ rights, if any, to the im- 


pounded funds. 


Trial . . . demand for jury trial 
failure to make timely demand for 
jury trial held excusable and privilege 
not waived where moving party ex- 
pected, until after expiration of time 
to move jury trial as of right, that 
trial of two claims, one being inap- 
propriate for jury trial, would be 
simultaneous. 


® Container Co. v. Carpenter Con- 
tainer Corp., U.S.D.C.,D.Del., July 
19, 1949, Rodney, J. 

Defendant to an action to declare 
noninfringement of a patent inter- 
posed counterclaims for treble dam- 
ages for anti-trust violation and for 
damages for infringement. 
After the time to move for jury trial 


patent 


as of right had expired, plaintiff suc- 
cessfully moved that the trial of the 
anti-trust issue be separated from 
that of the infringement issue. There- 
after, defendant moved under Fed. 
R. Civ. Proc. 39 (b) for jury trial of 
the anti-trust issues, the motion be- 
ing supported by an affidavit that 
earlier request for jury trial had 
been withheld in the belief that the 
two counterclaims would be tried 
simultaneously and that jury trial 
was inappropriate as to the patent 
issues. 

The motion for jury trial was 
deemed addressed to the court’s dis- 
cretion, and was granted. The Court 
maintained that the excuse for fail- 
ure to make timely demand for jury 
trial was reasonable and constituted 
“excusable neglect.” On all the facts, 





the Court took the view that defend 
ant had not intended to waive the 
right to jury trial. “The mere fact 
that the motion of the plaintiff for 
separate trials was not made until 
after the expiration of the time for 
electing a jury trial should not mili- 
tate against the grant of that funda. 
mental privilege to the defendant.” 


United States .. . War Contracts Hard- 
ship Claims Act . . . claim for losses 
cognizable at law does not qualify 
as “request for relief’’ required as 
condition precedent by Act. 


® Fogarty v. U. S.,C. A. 8th, August 
24, 1949, Riddick, C. J. (Digested 
in 18 U. S. Law Week 2112, Septem 
ber 13, 1949). 

Appellant, trustee in bankruptcy 
for a war contractor, sought review 
of a Navy Department denial of re 
lief under the War Contracts Hard- 
ship Claims Act, 60 Stat. 902. A 
claim had previously been made tor 
sums allegedly due at law from the 
Government and appellant relied on 
this as a “request for relief” to ob- 
viate the effect of the declaration in 
the Act that “claims for losses shall 
not be considered unless filed .. . 
within six months after the date 
of approval of this Act, and shall be 
limited to losses with respect to 
which a written request for relief was 
filed . . . on or before August 14, 
1945”. 

The Court, in affirming summary 
judgment for the United States, re- 
jected this contention. The claims 
with which Congress was concerned 
in the War Contracts Hardship 
Claims Act, the Court said, were the 
claims for losses allowable under 
§ 201 of the First War Powers Act. 
Claims allowable Act 
were not such as the United States 
was “obligated at law to pay, but 
claims whose recognition and allow- 
ance, in the opinion of the depart- 
ment concerned, were necessary to 
the national security, and . . . would 
... ‘facilitate the prosecution of the 
war’.” 


under that 
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Practising lawyer's guide to the 


current LAW MAGAZINES 


Bou PY—“Coming into Equity 
vith Clean Hands’: The “ancient” 
equitable clean-hands principle is 
neither ancient nor a principle pe- 
culiar to equity according to Zecha- 
riah Chafee, Jr., in two articles in 
the May and June, 1949, issues of the 
Michigan Law Review (Vol. 47 

No. 7; pages 877-906; Vol. 47—No. 8; 
pages 1065-1090). In a critical dis- 
cussion of this maxim, the author 
reaches the following conclusions re- 
specting it: First, the maxim as we 
know it today, instead of being 
‘hoary with age”, is of comparatively 
recent origin. It does not represent 
peculiar to 
equity, since that unethical conduct 
on plaintiff's part that will bar relief 
in a court of equity will likewise 
usually defeat recovery in a court of 


an ethical principle 


law. Moreover, it is not a unified 
principle at all, but is really a “bun- 
dle of rules” which “gets most of its 
qualities in a given group of cases 
from the substantive law of the par- 
Finally, judicial 


oversensitiveness to plaintiff's con- 


ticular subject”. 


duct in many instances has led equity 
courts to reach inequitable decisions. 
Mr. Chafee suggests that the defense 
of plaintiff's fault embodied in the 
maxim should be changed or modi- 
fied in certain classes of cases, par- 
ticularly where defendant's conduct 
is harmful to the public. The maxim 
as applied today frequently permits 
a defendant to continue a course of 
public injury because an unethical 
plaintiff is seeking to prevent it. 
(Address: Michigan Law Review, 
Hutchins Hall, Ann Arbor, Mich.; 
price for a single copy: $1.00.) 


Feperat TAXA TION—“Cur- 
rent Tax Developments”: An article 
in the June issue of the Dickinson 





(Vol. LIII 
Edward N. 
Philadelphia Bar, 


Law Review 


993-248) by 


No. 4; pages 
Polisher, a 
member of the 
succinctly summarizes recent legisla 
tive and judicial developments in 
the fields of federal 


income, estate 


and gift taxation. The author pre 
sents the highlights of the Revenue 
Act of 1948 and recent important 
court decisions in a manner that will 
be found to be both interesting and 
informative to the attorney not spe- 
(Ad 
dress: Dickinson Law Review, Dick- 


cializing in federal. taxation. 


inson School of Law, Carlisle, Pa.; 
price for a single copy: $1.00.) 


SoctAL SECURITY—“Social Se- 
curity for Lawyers”: In the August, 
1949, issue of the Michigan State Bar 
Journal, Harold O. Love of the 
Michigan Bar advocates the exten- 
sion of social security and an adjust- 
ment of the present tax laws. 

He points out that existing social 
security legislation excludes from its 
benefits self-employed persons such 
as lawyers. Similarly, a self-employed 
individual is not permitted to par- 
ticipate in any retirement program 
he might set up for his employees 
under the provisions of the Internal 
Revenue Code. In neither case is 
complete protection against socially 
created risks provided. 

He raises the question: Is it the 
fundamental obligation of society to 
provide that protection, or is it the 
personal duty of each individual? 





Editor’s Note 


It is suggested in this article that 
members of the legal profession pro 
mote a two-fold program; one ampli 
fying and extending present social 
security unified 
federal system in order to provide 


legislation into a 


adequate minimum protection for 
all against socially-created risks; the 
other, establishing legislation which 
would encourage the individual to 
set up for himself a tax-deductible 
that him, 
upon retirement, to continue a stand 


program would enable 
ard of living comparable to that 
enjoyed by him during his produc- 
tive years, and assist his family to 
that standard after his 
death. (Address: Michigan State Bar 
Journal, 412 Olds Tower, Lansing, 


Mich.) 


maintain 


‘Loar “Application of the Doc- 
trine of Res Ipsa Loquitur to Food 
Cases”: This article by George S. 
Goodspeed, Jr., appearing in the 
June issue of the Miami Law Quar- 
terly (Vol. III—No. 4; Page 613) dis- 
cusses the expansion of the res ipsa 
loquitur doctrine in food cases. The 
author points out that while the 
courts are reluctant to find liability 
in contract cases upon an implied- 
warranty theory, they do not hesitate 
in a tort action to apply the res ipsa 
loquitur theory provided the neces- 
sary prerequisites are present. It is 
likewise suggested that contributory 
negligence on the part of the plain- 
tiff is not an important factor be- 
cause it is seldom that a person has 
an opportunity of discovering the de- 
fect or impurity in the food until 
after the damage is done. The ar- 
ticle concludes with a discussion of 
the procedural effect of the applica- 
tion of the doctrine. (Address: 
Miami Law Quarterly, University 
of Miami, Miami, Fla.; price for a 
single copy: $1.00.) 


Members of the Association who wish to obtain any article referred to should 
make a prompt request to the address given with remittance of the price stated. If 
copies are unobtainable from the publisher, the Journal will endeavor to supply, 
at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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Current Law Magazines 


Torrs—“citigation under the 
Federal Tort Claims Act”: This ar- 
ticle by Robert E. Lewis appearing 
in the June issue of the Texas Law 
Review (Vol. 27—No. 6; page 807) 
reviews many of the leading cases 
brought against the Government un- 
der the act and discusses the various 
problems that confront the courts 
when dealing with such cases. The 
article specifically points out the 
conflicting decisions handed down 
by different district courts due to 
various canons of statutory construc- 
tion. The article discusses the cases 
where the question of the liability 
of the Government on claims of 
subrogees are decided, the right to 
codefendants 


join individuals as 


with the Government, claims under 
the act when such claims are also 
covered by other federal legislation, 
the application of the doctrine of 
Erie Railroad v. Tompkins and con- 
cludes with a discussion of the cases 
arising under the provision exclud- 
ing “any claim arising in a foreign 
(Address: Texas Law Re- 
view, University Station, Austin 12, 


country”. 


Texas; price for a single copy: $1.00.) 


Trusts AND ESTATES—“In- 
ter Vivos Transfers in Violation of 
the Rights of Surviving Spouses”: In 
the Winter, 1949, issue of the Mary- 
land Law Review (Vol. 10—No. 1; 


pages 1-19), Melvin J. Sykes analyzes 
how courts have treated inter vivos 
transfers challenged by a surviving 
spouse. The author sets forth the 
theories of decisions followed by the 
courts, and points out that there are 
controlling considerations other than 
the legal “tests”. He concludes that 
election statutes have not solved the 
problem they were designed to meet, 
and that the decisions give little 
practical guidance to the lawyer 
seeking an answer in a field of law 
“where considerations of policy are 
delicately balanced’’. (Address: 
Maryland Law Review, Inc., Red- 
wood and Greene Streets, Baltimore 
1, Maryland; price for a single copy, 
$1.00). 
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Subject to be discussed: 


Eligibility: 
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ANNOUNCEMENT 
of 1950 Essay Contest Conducted by 
AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of Judge Erskine M. Ross, Deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 1, 1950. 


Twenty-five Hundred Dollars. 
“The Use of Injunctions in Labor Disputes” 


The contest will be open to all members of the Association in good standing, includ- 
ing new members elected prior to March 1, 1950 (except previous winners, members of 
the Board of Governors, Officers and employees of the Association), who have paid their 
annual dues to the Association for the current fiscal year in which the essay is to be 


No essay will be accepted unless prepared for this contest and not atopy pub- 
lished. Each entryman will be required to assign to the Association all right, title and 
interest in the essay submitted. 


An wr shall be restricted to five thousand words, including quoted matter and 

e text. Footnotes or notes following the essay will not be included in the 
computation of the number of words, but excessive documentation in notes may be 
penalized by the judges of the contest. Clearness and brevity of expression and absence 
of iteration or undue prolixity will be taken into favorable consideration. 


Anyone wishing to enter the contest should communicate promptly with the Execu- 
tive Secretary of the Association, who will furnish further information and instructions. 


AMERICAN BAR ASSOCIATION 


Chicago 10, Illinois 
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Harry W. Jones, Editor-in-Charge 








Some Reflections on a Draftsman’s Time Sheet 


® This is the time of year when law 
students are interviewed for possible 
employment as research assistants in 
our university legislative drafting 
ofice. Invariably, each student can- 
didate’s first question is the simple- 
appearing, “Just what is involved in 


legislative drafting, anyway?” Try 
as I may, I have never been able to 
arrive at a_ satisfactory general 


answer to that question. Draftsmen 
of far greater experience and com- 
than mine have had «he 
same difficulty in describing the 
working realities of the drafting 
process to laymen and even, on 
experienced _ private 
practitioners of the law. Perhaps 
this brief account of the progress of 
one, reasonably typical, legislative 
drafting assignment will suggest 
something of the flavor of the drafts- 
man’s work. 


petence 


occasion, to 


Early last June, a letter came to 
our office from a _ reform-minded 
organization of impeccable standing 
and impressive sponsorship. The 
letter ‘read, in substance: “A tech- 
nical committee of our association 
would like to consult with you briefly 
about a piece of urgently needed 
legislation which we are putting into 
final shape for introduction at the 
next session of the Legislature.” As 
an experiment, and for possible use 
in this department of the JouRNAL, 
I resolved to keep track of the time 
which would be required to put into 
acceptable bill form a_ statutory 
proposal on which a distinguished 
and qualified study committee had 
already reached, as the letter phrased 
it, “agreement in principle.” 

The drafting job has now been 
completed, and the technical com- 


mittee appears, at least temporarily, 
to be satisfied with the draft bill in 
its present form, The actual text of 
the proposed statute runs four and 
one-half double-spaced pages. The 
time sheet, before me as this is being 


written, contains the following 
entries: 
Research time ....... . 58 hours 
Conference time .,....... 18 hours 
Actual writing time ...... 4 hours 


This record adds up to 80 hours of 
hard work to develop a statutory 
provision approximately 1,200 words 
in length. Whatever legislative draft- 
ing may be, it is not principally a 
form of creative writing or a branch 
of applied English composition. 
What were the practical reasons 
which, in this not untypical instance, 
brought about a 1414 to | ratio be 
tween legislative research and final 
legislative writing and a ratio of 
41% to 1 between conference time 
and actual writing time? For one 
thing, the legislation which was to 
be drafted proposes a change in only 
one phase of a general subject of 
regulation which has been dealt with 
by New York statutes dating back 
to 1931. The drafting of an amenda- 
tory provision acceptably adjusted 
to the pattern of existing law could 
not be undertaken without pains- 
taking analysis of existing statutes, 
court decisions interpreting them, 
and administrative practice pur- 
suant to their authority. In addition, 
it would have been reckless and 
unprofessional to proceed to a draft- 
ing stage without finding out 
whether other states than New York 
had made recent regulatory attempts 
in the field at hand. Research dis- 
closed that there were, in fact, 


statutes in four other states, and an 
analysis and appraisal of regulatory 
experience in those states con- 
tributed significantly to the total 
research time. Add to this the re- 
search made necessary by the un- 
expected appearance of a nice little 
question of constitutional law, and 
the 58 hour research figure becomes 
vastly more understandable. 

“But,” the will 
technical committee knew 


what it wanted, and you 


doubter insist, 
“your 
exactly 
should have cast their legislative 
wishes into bill form without all the 
book work.” One member of the 
technical committee felt that way 
about it, too, and made no effort to 
conceal his exasperation at “lawyers 
their of technicalities.” 
Unfortunately for him, and for all 


and love 
the rest of us, it was perfectly clear 
at the first conference that the com- 
mittee’s “agreement in principle” 
amounted simply to a unanimous 
opinion of the committee’s members 
that the problem before them was 
an important one and that there 
ought to be a law to do something 
constructive about it. It is a long and 
rocky road from a layman’s bright 
idea to a matured and workable 
statutory provision. 

Our drafting conferences pro- 
ceeded smoothly so long as the 
discussion centered on the broad 
general objectives to be accomplished 
by the new legislation. But, as 
always, there were subordinate policy 
issues of which the committee had 
not thought until the draftsman 
raised them and requested the com- 
mittee’s instructions. Which of two 
possible administrative bodies should 
be entrusted with enforcement of 
the statute, or should an entirely 
new authority be created to carry 
the policy into execution? How 
severe should the sanctions be, and 
what procedural rights eould be 
guaranteed to persons affected by 
the statute without interfering too 
much with its administration? Una- 
nimity disappeared at this point. 
Irreconcilzble differences on sub- 
ordinate policy issues caused one 


November, 1949 * Vol. 35 941 





Department of Legislation 






member of the committee to with- 
draw altogether. On one issue, a 
technical matter entirely beyond a 
lawyer's competence, it took almost 
to convince the committee 
tell the 
more than “We'll leave that to you.” 


an hour 
that it had to draftsman 

Ihe story could go on indefinitely 
if space limits did not forbid a full 
narrative. There were esoteric, quasi- 
professional terms, which had to be 
defined to safeguard the statute from 
challenge for indefiniteness, and it 


soon became apparent that the terms 
defined had 
meaning, even among the experts. 


to be no common 


I'welve drafts of one definition were 


required before the draftsman heard - 


the committee’s welcome, ‘“That’s 
it!” 

In all fairness, this account of the 
growth of one modest statutory pro 
posal should be ended on an 
optimistic note. The lawyer who 
tries his hand at legislative drafting 


must be ready to bear impatience 
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Charles H. Burton, Secretary and Editor-in-Charge, Washington, D. C. 








Americanism 


® The Junior Bar Conference is 
planning an Americanism Month for 
the period between Thanksgiving 
and Christmas this year. The entire 
Public Information Program will be 
keyed to publicizing that objective. 
The support of the Committee on 
Americanism of the American Bar 
Association has been requested. It 
is planned to have bar association 
members all over the country make 
speeches to civic groups and over 
the radio. Appropriate scripts have 
been prepared and will shortly be 
distributed to all of the Junior Bar 
Conference Public Information Pro- 
gram representatives in the United 
States. The Junior Bar Conference's 
Chairman, William R. Eddleman, of 
Seattle, plans to write personally to 
all local and state bar associations 
urging their cooperation in this 
worthwhile nationwide program. 


Conference Holds Successful! 
Annual Meeting 


The Junior Bar Conference held 
its Sixteenth Annual Meeting at the 
DeSoto Hotel in St. Louis, Missouri, 
from September 3 to September 6, 
1949, 

W. Carloss Morris, Jr., Houston, 
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Month Plan 


Texas, was elected National Chair- 
man for the calendar year beginning 
January 1, 1950. Other 
elected were Charles H. Burton, 
Washington, D. C., National Vice 
Chairman; and Richard H. Keat- 
inge, Los Angeles, California, Na- 
tional Secretary. William R. Eddle- 
man, Seattle, Washington, who will 
continue to serve as National Chair- 
man until December 31, 1949, was 
elected Section Delegate to the House 
of Delegates. 


officers 


The Conference also elected new 
Council members as follows: Ist 
Circuit, William D. Price, Boston, 
Massachusetts; 3rd Circuit, Julius 
Marymor, Philadelphia, Pennsyl- 
vania; 5th Circuit, C. Baxter Jones, 
Jr., Atlanta, Georgia; 7th Circuit, 
Robert A. Stuart, Springfield, Illi- 
nois; 9th Circuit, Frank E. Day, 
Portland, Oregon and District of 
Columbia, John C. Poole, Washing- 


ton, D. C. James L. DeSouza, 
Phoenix, Arizona, and Wiley E. 
Mayne, Sioux City, Iowa, were 


elected to the Council as Delegates 
at Large. 


Student Bar Association 
Holds Organizational Meeting 


In conjunction with the Conference 


from his clients, searching interroga 
tion from alert legislative commit 
tees, and, a long time after the event, 
judicial denunciation of his handi 
work as fumbling, ambiguous, and 
ill considered. But there are compen 
The 
erstwhile committee client called up 


sations. chairman of my 
the other, day and said, in quit 
friendly fashion, “We have another 
little legislative problem on which 
we would appreciate a few minutes 
of your time.” 


meeting, the American Law Student 
Association held its organizational 
sessions. Charles W. Joiner, Ann 
Arbor, Michigan, Chairman of the 
Committee on Relations with Law 
Students, reports that 107 law stu- 
dent representatives from almost 
fifty law schools attended. A _high- 
light for the student representatives 
attending was the round-table dis. 
cussion held on Tuesday, September 
6, where the opportunities for young 
lawyers for securing employment was 
discussed by leaders in the fields of 
banking, commerce, industry, insur- 
ance and government. After the pre- 
pared portions of the session were 
concluded the law students were 
given an opportunity to question 
the participants. 


Governor McMath of Arkansas 

Is Luncheon Speaker 

The principal speaker at the lunch- 
eon held on Sunday, September 4, 
in the main ballroom of the DeSoto 
Hotel was Honorable Sidney S. 
McMath, Governor of the State of 
Arkansas. Governor McMath pointed 
up the opportunity for young law- 
yers to be of genuine service to their 
individual communities in placing 
democracy on a firm foundation. He 
stated that this was the best method 
to combat the subversive commu- 
nistic forces which would seek to 
undermine the very foundations of 
our nation. 

The Council in its meeting on 
Saturday, September 3, approved 
the affiliation of seven new state and 
local groups as follows: Topeka 
Junior Bar Association, Topeka, 
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Kansas; Dallas Junior Bar Associa- 
tion, Dallas, Texas; Albuquerque 
Junior. Bar Association, Albuquer- 
que, New Mexico; New York City 
Junior Bar Association, New York, 
New York; Granite State Barristers 


(New Hampshire); State Bar of 
Maine Junior Bar; and Rhode 
Island Junior Bar Association. 

Texas and Milwaukee 

Win Awards 

The Committee of Judges _ for 


Awards of Merit for general excel- 
bar association activities 
determined that the Junior Bar 
Section of the State Bar of Texas 
the winner of the Award of 
Merit among the state affiliated 
groups. Honorable Mention in this 


lence in 


was 


category went jointly to the Junior 


Bar Section of the State Bar of 
Michigan, the Junior Bar Section of 
the State Bar of Connecticut and 
the Junior Bar Section of the Bar 
Association of the District of Colum- 
The affiliated 
local groups was the Junior Associa- 


bia. winner among 
tion of the Milwaukee Bar Associ- 
ation, with the Junior Bar Asso- 
ciation of the Hennepin County Bar 
the 


Junior Association of the Dallas Bar 


Association (Minnesota) and 


Association Honorable 


Mention. 


receiving 


Small Loan Debate 

Members of the Junior Bar Con- 
ference cooperated with the Confer- 
ence on Personal Finance Law in 
the presentation of a mock admin- 


istrative hearing involving the legal- 


Tax Notes 





®" Prepared by Committee on Publications, Section of Taxation, Joseph S. Platt, 
Committee Chairman, Harry K. Mansfield, Vice Chairman. 





Partnership and Partner: 
The Problem of Contributed Property 


*" When two or more individuals 
contribute individually owned prop- 
erties to a corporation in return for 
stock, the tax consequences of the 
transfer are reasonably well defined 
by the Internal Revenue Code: as 
to the taxability of the exchange see 
Section 112(b) (5); as to the tax 
basis to the corporation and the 
shareholders of the property and 
the stock see Sections 113(a) (6) 
and (8); as to the distribution of the 
same or other property to a share- 
holder in total or partial liquidation 
see Section 115 (c). Contrast with 
this rather complete coverage the 
treatment accorded by Congress and 
the Treasury to property which is 
transferred into and out of a partner 


ship. This subject is dealt with in 
one brief paragraph included among 
the statutes relating to basis, Section 
113 (a) (13), and two cryptic sections 
of Regulations 111, Sections 29.113 
(a) (13) -1,-2. 

The problem of creating in this 
vacuum a set of rules that will be 
reasonably coherent and mutually 
consistent has beer the subject of 
study over a period of years by the 
Tax Section’s Committee on Partner- 
ships under the able chairmanship 
of Mark H. Johnson. One of the 
highlights of the September meeting 
in St. Louis was a discussion of this 
Committee’s report by Mr. Johnson 
and a panel of “experts”. This note 
will deal with one very narrow 
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ity of proposed regulations concern- 
ing small loan companies operating 
in the mythical State of Franklin. 


Special Committee on Functional 
Operations Set Up 

A special committee under the chair- 
manship of Richard H. Bowerman, 
New Haven, Connecticut, was set up 
to study the functional operations 
of the Conference; to make recom- 
mendations as to what changes, if 
any, should be made in the entire 
organizational structure including 
changes in by-laws and to determine 
whether or not an organizational 
manual defining the several respon- 
sibilities of Conference officers and 
officials should be prepared. The 
recommendations of this Committee 
will be made by December 31, 1949. 


aspect of the general problem—the 
treatment of contributed property. 

A owns real estate which cost him 
$10,000 but is actually worth $20,000. 
A, B and C form a partnership. A 
puts in the real estate and is credited 
with $20,000 on the partnership 
books; this represents his share of the 
partnership capital. Each of the 
other two partners puts in cash or 
property the value of which is 
reflected in their respective capital 
accounts, A has received a $20,000 
interest in the partnership in ex- 
change for property which cost him 
$10,000. It is clear however (al- 
though the statute carries an impli- 
cation to the contrary) that A has 
realized no taxable gain in transfer- 
ring this property to the partnership. 
It is also clear that the partnership 
will hold the property at A’s basis, 
$10,000. 

After a few years the partnership 
sells the property for $25,000. This 
sale gives rise to a taxable gain of 
$15,000. How is this gain to be 
allocated as between A, who con- 
tributed the property after a $10,- 
000 appreciation in value, and the 
partnership in whose hands the 
property has appreciated by an 
additional $5,000? Again it is reason- 
ably clear, in the absence of a 
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different agreement the 
parties, that the gain is taxable 
$10,000 to A and $5,000 to the three 
partners as partnership income. But 
suppose the property is sold for 
$17,000, $3,000 less than its value 
when contributed and $7,000 more 
than its tax basis to A and to the 
The the 
absence of prior agreement, is un 


among 


partnership. result, in 
certain under current Bureau prac- 
tice. A may be taxed on $10,000, with 
$3,000 allowed to the 
partnership. Or the $7,000 net tax- 


a loss of 


able gain may be taxed to A, dis 
regarding the partnership’s $3,000 
loss. The St. Louis symposium favors 
the latter result. 

The allocation of depreciation on 
property which is contributed at an 
appreciated value presents a similar 
problem. In the above example 
(assuming that the property were 
depreciable) the partnership’s ‘‘in- 
the 
amount credited to 


vestment” in property is the 
A, $20,000. But 
its basis for depreciation is A’s old 
basis of $10,000 and this is the maxi- 
mum amount which may be written 
off by way of depreciation. The 
problem is to allocate this limited 
the 
the 
the 
the 
partnership has in a sense invested 


depreciation deduction among 
partners, taking into account 
facts that 
partnership’s low basis and that 


A is responsible for 


$20,000 in the property. The present 
rule is uncertain, Perhaps the shares 
of B and C in the depreciation allow- 
ance are computed on the “invest- 
$20,000, to the 
maximum amount allowable on the 
$10,000, 
amount 


ment” basis, up 


tax basis of balance 
of the 
allocated to A. 


any 
allowable being 

The moral of this complexity and 
confusion is to make sure that the 
partnership agreement takes account 
of the discrepancies between tax 
values of contributed 


basis and 


properties. Low basis property is a 


944 American Bar Association Journal 


drag on the partnership, taxwise, 
since the depreciation deduction is 
limited and the property carries with 
it a potential tax liability accruing 
in event of sale. High basis property, 
on the hand, brings corre- 
sponding tax advantages, If these 


othe1 


factors are dealt with in the agree- 
ment and the respective shares of 
the partners are adjusted accord- 
ingly, these allocation problems do 
not arise. Allowable depreciation 
and recognized gains and losses in 
respect to contributed properties 
will be distributed pro rata among 
the partners in accordance with the 
agreement. 
Now suppose 4, the contributor, 
withdraws the contributed property. 
Clearly, this is not a taxable event. 
Complications arise however if A 
has contributed other properties or 
money and therefore continues to 
have an “interést’”” in the partner- 
ship’s capital. What is the effect of 
the withdrawal on A’s basis for his 
remaining partnership interest? The 
present rule requires an allocation 
based on the current value of the 
property withdrawn in relation to 
the total value of all partnership 
assets. (See G.C.M. 20251, 1938-2 
C. B, 169) The St. Louis symposium 
recommends, in lieu of this unwork- 
that the partnership's 
the property withdrawn 
carry over to the distributee and that 


able rule, 


basis for 
the latter’s basis for his remaining 
interest be reduced accordingly. 
What happens if the property 
contributed by A (basis $10,000— 
value $20,000) is distributed to B? 
Again this is not a taxable event 
from the point of view of B, the 
distributee, and his basis adjustment 
problems are the same as though he 
had been the original contributor. 
See preceding paragraph. But what 
about A whose original property 
costing $10,000 has now been trans- 
ferred to B at a value of $20,000? A 





may be surprised to learn that he 
has a $10,000 taxable gain. Under 
this view, which probably represents 
current Bureau practice, the trans 
action is though the 
property had been sold to an out 
sider for $20,000, the spread _be- 
tween the basis of the property and 
its value when acquired by the 
partnership being taxed to the 
original contributor. The St. Louis 
symposium would reject this rule, 


treated as 


‘deferring any tax to A until his 


partnership interest is liquidated 
and his actual gain or loss is deter- 
mined. 

A similar unexpected tax liability 
may be incurred when _ property 
which has appreciated in the hands 
of the partnership is distributed to 
one of the partners at current value. 
Under current Bureau practice the 
other partners may be taxable on 
their pro rata shares of this apprecia- 
tion gain. Again the symposium 
dissents, recommending that any 
gain be deferred until liquidation. 
At that time the other partners will 
presumably receive a larger share in 
the distribution by reason of the fact 
that this asset has been withdrawn 
at its appreciated value. 

For an analysis of the basis ad- 
justment problems incidental to 
property distributions, see the note 
by Mr. Johnson in 4 Tax Law Re 
view 118 and the report of the 
Committee on Partnerships at pages 
89-98 of the Tax Section’s printed 
program for the St. Louis meeting. 
For a statement of the Bureau's 
position, see G.C.M. 10092, XI-2 
C.B. 114. 

This note quite obviously repre- 
sents an over-simplification of an 
extremely complex subject. It is 
intended merely to indicate some of 
the problems to be solved and a few 
of the spots where unexpected tax 
liabilities may be lurking in the 
shadows. 
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BAR ACTIVITIES 





Editor-in-Charge Paul B. DeWitt 





® |he American Law Institute in 
collaboration with the American Bar 
\ssociation, the Missouri Bar, the 
Bar Association of St. Louis and the 
Lawyers Association of St. Louis pre- 
sented an institute at the Annual 
Meeting of the American Bar Asso- 
ciation in St. Louis on “Principles 
and Practice of Legal Draftsman- 
ship”. The institute included lec- 
tures on: “Philosophy and Principles 
of Legal Draftsmanship”, by Charles 
P. Curtis, Boston, 
‘Drafting of Wills and Trust Agree- 
ments”, by Harrison Tweed, New 
York, New York; “Drafting of Part- 
nership Agreements”, by Dean K. 
Worcester, New York, New York; and 
“Preparation of Appellate Briefs”, 
by Judge Harvey M. Johnsen, United 
States Court of Appeals, Eighth 
Circuit. 


Massachusetts; 


Great professional interest in the 
institute was evidenced by the fact 
that between 1500 and 1700 persons 
attended part or all of the lectures. 

rhe publications of the American 
Law Institute and the American Bar 
\ssociation in the field of continuing 
legal education are proving equally 
popular. A supply of these publica 
tions much greater than the antici- 
pated need was taken to St. Louis 
but the demand was so great that the 
entire stock was gone long before the 
end of the American Bar Association 


meeting. 
—___—_—___—_ 


" The very active Committee on 
local Bar Association Activities of 
the Ohio State Bar Association, of 
William FE. Knepper of 
Columbus is chairman, has the 
following projects under way: A 


which 


publication of a handbook for jurors, 
trial courts in 
Ohio, to be made available to local 


suitable for use in 
bar associations at a nominal cost; 


the organization of a_ speakers’ 
bureau of experts who will be avail- 
able to speak at local bar association 
meetings on “bread and butter” legal 
topics; a survey of the programs of 
ninety-two local associations in Ohio; 
and a certificate of merit competition 
to select the two best local associa 
tions in the state. 


James S. 


EASLEY 





Chase News Photo 


® The Fifty-Ninth Annual Meeting 
of The Virginia State Bar Associa- 
tion The 
White Sulphur Springs, West Vir 


was held at Greenbrier, 
ginia in July, with more than 600 
members and guests in attendance. 
The meeting opened with the Presi- 
dent’s reception on Thursday even- 
ing which was followed by a business 
included the Presi- 
dent’s David Nelson 
Sutton on “ The Trial of Tojo”. Mr. 


session, which 


address by 


Sutton had served several 
Associate Counsel in the Japanese 


years as 


war crimes prosecutions. 

Among the reports presented at 
the meeting was that of the Com- 
mittee on Legislation and Law 
Reform, by Aubrey R. Bowles, ]r., 


Chairman, Richmond. This report 
disclosed that through the initiative 
the the 


rules for practice in civil and equity 


furnished by Association 
matters and appeals were being re 
vised and simplified and that these 
new rules would be adopted Feb 
1, 1950. The 
Committee was the culmination ol 


ruary work of this 
many years of effort on the part ol 
the Association to simplify procedure 
in Virginia. It also announced the 
formation in Virginia of a judicial 
conference composed of all of the 
judges of Courts of Record of the 


state. 
Other addresses delivered were 
“The New Look of the Constitu 


tion”, by Donald R. Richberg, and 
“Patrick Henry’s Message for To- 
Pendleton 
Gaines, President of Washington 


day”, by Dr. Francis 


and Lee University. The annual 
by Judge 
Bruce Bromley of the New York 
Court of Appeals, who spoke on 


address was delivered 


“Unanimity or Dissent in Courts of 
Last Resort’. A special attraction at 
the Saturday morning session was an 
Dr. Philip C. Jessup, 
United States Ambassador at Large, 


address by 


who delivered a paper on “Military 
Assistance and Collective Security”. 
The winner of the annual Essay Con- 
test conducted among the younget 
members of the Association was 
Paul M. Shuford, Richmond. The 
subject of his essay was “Are the Law 
Schools Properly Preparing Theit 
Students for the Practice of Law’’? 

At the closing business session 
James S. Easley of Halifax, Virginia, 
was elected President and the fol 
lowing were elected Vice Presidents: 
\. M. Harman, Jr., Pulaski, John D. 
Hooker, Stuart, William P. Dickson, 
Norfolk, George M. Cochran, Staun- 
ton, and Emery M. Hosmer, Arling- 
ton. To fill the two vacancies on the 
Committee the Associa- 
tion elected Aubrey R. Bowles, Jr. 
of Richmond, and John B. Spiers, 
Radford. William T. Muse was re- 
elected Secretary-Treasurer. 


Executive 


OS 


® An accounting course exclusively 
for lawyers has been inaugurated by 
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Bar Activities 


the Detroit Bar Association in co- 
operation with the University of 
Detroit. ‘Two courses are available, 
one on basic accounting and the 
other on advanced accounting. 

Topics to be covered in the ad- 
vanced class will include the follow- 
ing: estate accounting, receiverships, 
realization and liquidation state- 
ments, trusteeships, advanced finan- 
cial statement analysis, manufactur- 
ing cost accounting, evaluation of 
fixed assets, corporation reports, 
departmentalization of accounting, 
partnership dissolution, joint ven- 
tures, mortgages, intangible assets, 
and other topics pertinent to the 
legal profession. 


 \ 


® On December 8 and 9 the Third 
Annual Moot Court Competition 
for law students will be sponsored 
by the Junior Bar Activities Com- 
mittee of The Association of the Bar 
of the City of New York. The com- 
petition will bring students from the 
major law schools in the eastern 
states to New York for a two-day 
round of elimination arguments. 
Picked teams will argue the first 
round in a moot trial court, the 
second round in a moot appellate 
court and the two winning teams 
will argue on the final day in a moot 
Supreme Court of the United States. 

Students arguing in the competi- 
tion will have the opportunity of 
meeting outstanding judges and 
lawyers and arrangements have been 
made for them to visit the larger 
law offices. The winning school will 


be awarded the Samuel Seabury 
prize, a sterling silver Revere bowl. 
There will also be prizes for indi- 
vidual winners. 

A similar competition is also being 
planned on the west coast by the 
State Bar of California. 


——— — @ ---— 


Alexander A. 
LAWRENCE 


® In our account of the Annual 
Meeting of the Georgia Bar Associa- 
tion printed in our September issue, 
page 786, the photograph of the new 
President of the Association, Alex- 
ander A. Lawrence, of Savannah, 
was incorrectly captioned, “Albert J. 
Henderson”. Mr. Henderson was the 
retiring President of the Association. 
We regret the error. 





—— 
® The Minnesota State Bar Associa- 
tion entertained the American Bar 
Association’s Committee on the Un- 
authorized Practice of the Law at 
its annual summer meeting. The 
Committee discyssed with represen- 
tatives of the Minnesota Bar methods 
of opposing legislation in Congress 
which would permit laymen to ap- 
pear before administrative agencies, 
and also discussed enforcement pro- 








cedures that could be used by Stat 
Bar Association Committees on un 
authorized practice. 





<——_— 


® During the fall the Kentucky State 
Bar Association has been conducting 
district 
Among subjects considered at the 


a series of conferences. 
conferences were admission require 
ments, procedures for the settlement 
of controversies before the State 
Revenue Department, the creation 
of the Office of Public Defender and 
the continuance of the publication 
of the Kentucky Reports. 

President Joseph D. Harkins of 
the Association was present at each 
conference and delivered an address 
as the principal feature of the dinner 
meetings. The Association also has 
taken a postcard poll of its member- 
ship to ascertain their committee 
preferences. 


er 


=" The annual meeting of the Ala- 
bama State Bar was held in Mobile 
in August. The largest attendance 
in the history of the Alabama State 
Bar was recorded, being estimated 
at a total exceeding 750 members. 
Hugh Morrow, Chairman of the 
Board, Sloss-Sheffield Steel & Iron 
Company, Birmingham, delivered 
an address, “Trend of the Times,” 
and General Holland M. Smith, 
United States Marine Corps, retired, 
spoke on “Before the Battle.” 

Francis H. Hare of Birmingham 
was elected President for the en 
suing year. 


Ping student of law, if he studies historically, as one should, and not per- 
functorily, the struggles for laws always going on here, is bound to see not 
merely particular laws, but particular notions of justice from time to time 


emerging. He is bound to see how changing notions of justice of what is 
fair and right between man and man, of what is each man’s due, have 
changed and humanized, and have in turn been changed and humanized 
by, changing economic conditions and the changing laws they bring about. 
To such a student it will appear that law is, always has been, and always 
will be, in the forging between the hammer of majority opinion and 
demand, and the anvil of what is esteemed justice. Such a student will see 
the concept of justice ever humanizing, broadening, and advancing in 
merciful content, and the institutions made by the law ever expanding 
to meet that concept. 

—Law As Liberator, by Joseph C. Hutcheson, Jr. Chicago: 
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Foundation Press, Inc., 1937, page 142. 
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Proceedings of the House of Delegates 


September 5-8, 


1949 


® Four sessions of the Association's representative body were held in St. Louis 


during the 1949 Annual Meeting, with every state represented and an attendance 


of 184 delegates, the largest since the House of Delegates was created. This is a 


complete summary of the proceedings giving in greater detail actions touched upon 


in our October issue, pages 806-807. It contains a summary of the debates on the 
floor of the House and the text of all resolutions adopted by the House (except for 


certain resolutions dealing with proposed technical changes in the Internal Revenue 


Code that are omitted because of lack of space). In a later issue, the Journal will 


publish a summary of the proceedings of the Assembly. Readers will find in this 


report much that is interesting and important for the profession and the public. 





s The first session of the House of 
Delegates at the 72d Annual Meet- 
was called to order at three 
o'clock Monday afternoon, Septem- 
ber 5, by President Frank E. Hol- 
man, of Washington. The House 
met in the Kiel Auditorium at St. 
Louis, Missouri. After the roll call 
by Secretary Joseph D. Stecher of 
Ohio, Glenn M. Coulter of Michi- 
gan, Chairman of the Committee on 
Credentials and Admissions, reported 


ing 


for the committee that the roster of 
members of the House as read at the 
roll call had been affirmed as a 
proper list of those members entitled 
to sit in the House. He then moved 
that the Federal Communications 
Bar Association be approved as an 
organization to be represented in the 
House through affiliation with the 
American Bar Association. The mo- 
ion was carried. The Federal Com- 
Association is a 
national organization composed of 
397 members, 55 per cent of whom 


munications Bar 


are members of the American Bar 
Association. 


President's Report Stresses 

Lawyers’ Duties 

President Holman then turned the 
gavel over to James R. Morford of 
Delaware, Chairman of the House 
of Delegates. The President then 
made his report to the House as re- 
quired by the By-Laws. He touched 
upon the work of the Junior Bar 
Conference. He spoke of the success- 
ful conclusion of the Bercu case in 
the New York Court of Appeals; the 
distinguished record of service to the 
Association of three members who 
died during the year—Judge William 
L. Ransom, Walter P. Armstrong 
and Philip J. Wickser. He declared 
it was the duty of lawyers to take the 
lead in analyzing the serious legal 
and constitutional problems involved 
in proposed international covenants 
and conventions on human rights, 
explaining them to the people, and 
declared that the House, which he 





JAMES R. MORFORD 


Chairman of the House of Delegates 


termed “the freest, greatest delibera- 
tive body in America or in the 
world”, should make the Committee 
on Peace and Law a standing com- 
mittee. He also commented on his 
trip to Europe with Jacob M. Lashly 
of Missouri to present American law 
libraries to the lawyers of France 
and Italy, and announced that ten- 
tative plans had been made for a 
joint meeting with the Canadian 
Bar Association at Washington, 
D. C., next year. 


New Member Elected to 
Scope and Correlation Committee 


The next business before the House 
was the selection of one member of 
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the Committee on Scope and Cor- 
relation of Work. Franklin E. Parker 
Jr., of New York was unanimously 
elected. 

Joseph D. Stecher, Secretary of the 
Association, then read the report of 
the Board of Governors. The Board 
had held two meetings since the last 
meeting of the House, one at Wash- 
ington, D. C., May 16 and 17, and 
another at St. Louis prior to the 
convening of the Annual Meeting. 
The following actions taken by the 
Board were announced: 

(1) Pursuant to a 
adopted by the House at the Mid- 


resolution 


Year Meeting in Chicago, condemn- 
ing picketing of courts, a special 
committee, consisting of Charles S. 
Rhyne of the District of Columbia, 
Chairman, Harold J. Gallagher of 
New York and Calvin M. Cory of 
Nevada, was appointed to represent 
the Association at committee hear- 
ings of the Congress in connection 
with any bills introduced with the 
object of prohibiting picketing of 
courts, 
(2) A 
opposing adherence by the United 


resolution was approved 
States to the Havana Charter for an 
International Trade Association. 

(3) A resolution was approved 
that would place the Association on 
record as opposing H.R. 2770, which 
provides that a plan of reorganiza- 
tion for a railroad shall not affect 
state regulations relating to service, 
operation or rates. 

(4) Another 


proved 


resolution was ap 
H.R. 2983, the 
“Mills Bill”, which would set up a 


opposing 


new board as an independent agency 
to hear tax appeals, its determina 
tions not being binding upon either 
the tax payer or the Commissioner. 

(5) A 


that would place the Association on 


resolution was approved 
record as opposed to S. 1679, consis- 
tent with earlier action of the House 
and Board with respect to the Wag 
ner-Murray Bill (S. 1161) in 1944, 
relating to federal control and regu 
lation of medical practice and hos 
pitalization. 

(6) With the assent of the Section 
of Administrative Law, the func 
tions of the Committee on Pure 
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Food, Drug and Cosmetics Law were 
transferred to the Section of Cor- 
poration, Banking and Mercantile 
Law as recommended by the Com 
mittee on Scope and Correlation. 

(7) “The Use of Injunctions in 
Labor Disputes” was selected as the 
subject for the 1950 Ross Essay Con- 
test. 

(8) An invitation was extended 
to the Canadian Bar Association to 
meet with the American Bar Asso 
ciation at the 1950 Annual Meeting 
to be held in Washington, D. C., 
commencing September 18. 

(9) Invitations of the Bar of the 
City of New York and the New York 
County Lawyers Association to hold 
the 1951 Annual Meeting in New 
York City were accepted. 

(10) Reginald Heber Smith of 
Massachusetts was elected to succeed 
himself on the Board of Editors of 
the JourNAL; Alfred J. Schweppe of 
elected to that 
soard to fill the vacancy caused by 
the death of Walter P. Armstrong, 
and David A. Simmons of Texas was 


Washington was 


elected to fill the vacancy on the 
Board caused by the resignation of 
Judge Robert N. Wilkin. 

(11) Justin Miller of California 
was approved by the Board of Gov- 
ernors for reélection to the Standing 
Committee on Public Relations. 

(12) Approval was given to the 
Uniform Photographic Copies of 
Business and Public Records as Evi- 
dence Act and to the Uniform Ac- 
knowledgment Act as amended. 

(13) The Right Honorable, Lord 
Morton of Henryton, Stanley H. 
McCuaig, immediate past President 
of the Canadian Bar Association, 
and Marc-André Gonin, of France, 
were elected honorary members of 
the Association. 


House Votes Approval 

of Board's Report 

Upon motion of Mr. Stecher, the 
House voted to approve the report 
of the Board of Governors except 
for the action of the Board on the 
resolution dealing with the Interna 
tional Trade Organization. George 
Maurice Morris of the District of 
Columbia proposed that the House 


reserve its approval on that action 
so that the resolution could be con 
sidered by the Section of Interna 
tional and Comparative Law. 

Walter M. Bastian, Treasurer of 
the Association, then presented his 
report, which noted a net loss of 
336 members during the year. How- 
ever, because some committees and 
sections did not spend all the money 
allotted to them, and through such 
economies as omitting the list of 
members and other material from 
the Annual Report, the Association 
again operated in the black. He said 
that the campaign for voluntary five 
dollar subscriptions, requested with 
each notice of dues, had made avail 
able some $28,000 for the building 
fund, 

Loyd Wright, Chairman of the 
Budget Committee, in the report of 
his committee, announced that the 
final total income of the Association 
for the year was $494,352.80, the 
greatest total income in the Asso 
ciation’s history. He said that no 
expenditure exceeded the amount 
appropriated for it. The Associa- 
tion’s income for 1949-1950 he es- 
timated at $455,000 and tentative 
appropriations at $472,000. He 
stressed the fact that the record of 
income must be studied before any 
departure is made from the policy 
of pay-as-you-go. 

Patron Membership Provision 
Passed by House 


Roy E. Willy of South 
Chairman of 


Dakota, 
the Committee on 
Rules and Calendar, then reported 
for his committee. He proposed that 
the House adopt the amendment to 
Article I of the By-Laws suggested 
by the Committee on Ways and 
Means. The amendment, unani 
mously approved by the House, adds 
a new section to the By-Laws and 
reads as follows: 
Section 4. Patron Membership. 
Any person eligible for membership 
in the Association and elected as 
hereinbefore provided, and any mem 
ber heretofore elected, may become a 
patron member of the Association 
The classes of patron memberships 
and the amount of annual dues re 
quired to be paid to become a member 
of each class may be fixed from time 
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to time by the House of Delegates 
upon recommendation of the Board 
of Governors. The sums so paid shall 
include the regular Association dues 
which cover the individual subscrip- 
tion of the member to the American 

Bar Association Journal. Any patron 

member may change his status to that 

of a regular member of the Association 
by the payment only of the regular 
dues as provided by Article I, Sec 

tion 1. 

The former Section 4 on “Sustain- 
ing Membership” is renumbered, 
and becomes Section 5. 

Continuing his report, Mr. Willy 
then placed before the House for its 
consideration an amendment to 
\rticle I of the By-Laws proposed by 
Adrian M. Unger of New Jersey. The 
amendment would have eliminated 
the power of the Board of Governors 
to give final approval to the election 
of new members and would have 
eliminated from the membership 
questionnaire all reference to race, 
creed or color of the applicant. Mr. 
Willy reported that the Committee 
on Rules and Calendar recommended 
that the amendment be not adopted, 
since it would work a change in the 
hasic structure of the organization, 
which has always been, he reminded 
the House, a selective group, mem- 
bership in which has been controlled 
by the state membership committees 
with final approval left in the hands 
of the Board of Governors. He said 
that it was the opinion of the com- 
mittee that the membership commit- 
tees and the Board of Governors 
have every right to know who is 
asking for membership. The House 
then voted on the proposed change 
in the By-Laws, rejecting it unani- 
mously. 


Committee on Ways and Means 
Explains Building Fund 

The next business taken up by the 
House was the report of the Com 
mittee on Ways and Means. W. F. 
Stanley of Kansas, chairman of the 
committee, said that the building 
fund had increased during the year 
from $77,928.02 in June, 1948, to 
$138,200.36, both sums exclusive of 
the value of the present real property 
presently owned, estimated to be be- 
tween $75,000 and $100,000. He said 








that the committee recommended 


establishment of four classes olf 
patron memberships in the event 
that the amendment creating such 
memberships was accepted by the 
House and the Assembly. The four 
classes of patron memberships rec 
ommended by the committee were as 
follows: Class A, $250 a year; Class 
B, $125 a year; Class C, $75 a year 
and Class D, $50 a year. He pointed 
out that the goal of the committee 
was to raise the $1,000,000 needed 
for a new headquarters building by 
the Association’s 75th anniversary 
four years hence, and that if 15 per 
cent of the members took such 
patron memberships, the goal could 
easily be reached. He said that the 
cost to such patron members would 
be, over a four-year period, about 
the amount paid by a member of a 
trade union to his union in the form 
of dues. 

Secretary Stecher announced that 
the Board of Governors had taken 
conditional action upon the pro- 
posals of the committee, by provid 
ing that if the proposed amendment 
to the By-Laws creating patron 
memberships was adopted by the 
House and Assembly, the classes and 
amount of dues of patron members 
be fixed as recommended by the 
committee. The House voted its 
concurrence in the action of the 
Board of Governors. 


Mr. Stanley then moved that the 
third and fourth recommendations 
of his committee, as follows, be 


adopted: 


§. That in the event the Association 
takes favorable action on the two 
foregoing resolutions, then this com- 
mittee be authorized and directed to 
take such action as may be desirable 
to invite members of the Association 
to become patron members. 

4. That to assist in the solicitation 
of patron memberships an advisory 
committee to the Committee on Ways 
and Means be authorized from each 
state, in such numbers as may be 
deemed desirable, the same to be ap 
pointed by the President with the 
advice and recommendation of the 
Ways and Means Committee. 


Both resolutions were adopted by 
the House. 


Proceedings of the House of Delegates 


Mr. Stanley said that the commit 
tee’s fifth and last resolution was as 
follows: 

That a new Headquarters Building 
for the American Bar Association, 
when constructed, shall be located in 
the city of Chicago, Illinois. 

He explained that this would help 
the committee and the Board of 
Governors to deal with problems of 
purchasing real estate, fixing loca 
tions and similar matters which will 
become important as the money is 
received for the new Headquarters 
Building. The resolution was 


adopted by the House. 


Recommendations of the Committee on 
Jurisprudence and Law Reform 

Walter P. Armstrong, Jr., of Tennes 
see, chairman of the Committee on 
Reform, 
then gave the report of his commit- 


Jurisprudence and Law 


tee. The first recommendation of the 
committee was that the following 
resolution be adopted: 


Reso._vep, That the American Bar 
\ssociation approves and recommends 
the enactment into law of House Bill 
1831 entitled, “A Bill for a Simplified 
Manner of Authenticating Records of 
any Public Office of any State, Terri 
tory or Possession of the United 
States”; and directs the Committee on 
Jurisprudence and Law Reform to 
advocate its passage in the Congress 
of the United States by all appropriate 
means. 

Mr. Armstrong explained that the 
bill would simply eliminate the re 
quirement that where an official 
record is authenticated by a clerk 
of the court, also carrying the state- 
ment of the judge of that court, the 
clerk is properly acting in authenti 
cating it, and that it will no longer 
be necessary for the clerk to affix a 
third affidavit that that judge has 
been properly elected or appointed. 
The resolution was adopted. 

Ihe second resolution offered by 
the committee was as follows: 

RESOLVED, That the American Bar 
Association disapproves and opposes 
the enactment into law of so much 
of House Bill 2051 entitled “A Bill 
To Establish Uniform Qualifications 
for Jurors in the Federal Courts” as 


would repeal Subsection (4) of Sec 
tion 1861 of Title 28, United States 
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Code, and directs the Committee on 
Jurisprudence and Law Reform to 
oppose its passage in the Congress of 
the United States by all appropriate 
means. 


Mr. Armstrong said that at pres- 
ent persons who serve on juries 
in federal courts must possess the 
same qualifications as jurors in the 
state in which the court sits. The 
proposed legislation would repeal 
that provision and would, in effect, 
allow any American citizen over 21 
years of age to be qualified for service 
on federal juries whether qualified 
for state jury service or not. The 
resolution was adopted by the House. 

The next resolution recommended 
by the committee was as follows: 


REsotveD, That the American Bar 
Association approves and recommends 
the enactment into law of House Bill 
3207 entitled “A Bill To Amend and 
Reenact Sections 411 and 412 of Title 
28, United States Code (Act of March 
$, 1911, ch. 231, sec. 275, 36 Stat. 
1164; and Act of Februray 3, 1917, 
ch. 27, 39 Stat. 873) to authorize 
the judges of the district courts to 
appoint two jury commissioners, who 
shall meet on or before July 1 of 
each year to make a list of persons 
competent to act as jurors in the 
federal courts; defining the qualifica- 
tion of such jurors; prescribing the 
oath to be taken by such commis- 
sioners, the records to be kept, and 
providing for their compensation; the 
method such commissioners shall use 
in the drawing of such jurors from 
the prepared ballots, required to be 
kept in a locked jury box, until with- 
drawn by such commissioners in the 
presence of the clerk of said court”; 
and directs the Committee on Juris- 
prudence and Law Reform to advo- 
cate its passage in the Congress of the 
United States by all appropriate 
means. 


It was explained that this would 
provide a jury-commissioner system 
in all the federal courts. It is not 
now a universal or required practice. 
The House adopted the resolution 
after brief debate. 


Resolution on Liability 

of Common Carriers 

Mr. Armstrong then submitted the 
following resolution on behalf of his 
committee: 


RESOLVED, That the American Bar 


Association approves the submission 
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to Congress of an amendment to the 
Act entitled “An Act Relating to the 
Liability of Common Carriers by 
Railroad to Their Employees in 
Certain Cases”, approved April 22, 
1908, as amended August 11, 1939, 
said amendment to embody substan- 
tially the following provisions: 

“Be it enacted . . . that the provisions 
of the Act entitled ‘An Act Relating 
to the Liability of Common Carriers 
by Railroad to Their Employees in 
Certain Cases’, approved April 22, 
1908, as amended August 11, 1939, 
shall not apply with respect to injuries 
suffered, or death resulting therefrom, 
when occurring in any state, territory, 
or the District of Columbia, having a 
Workmen’s Compensation Act appli- 
cable to such injury or death, as 
hereinafter provided, which shall be 
binding and effective on all parties 
interested, without power of election 
between such Workmen's Compensa- 
tion Act and the Act relating to the 
liability of common carriers by rail- 
road to their employees in certain 
cases, approved April 22, 1908, as 
amended. Provided, that any em- 
ployee or his personal representatives, 
as the case may be, shall have the 
right to recover benefits for such 
injuries or death under the Work- 
men’s Compensation Act of any state, 
territory or the District of Columbia 
wherein the accident occurred, the 
employee’s contract of employment 
was entered into, or the usual place 
of the employee’s employment; and 
the provisions of the Act approved 
April 22, 1908, shall not apply. 

“The liabilities of the parties, the 
right to recover, and the procedure 
by which the claim shall be enforced 
for such injuries or death shall be 
governed solely by the terms of such 
Workmen’s Compensation Act, and 
recovery thereunder shall be had only 
in the tribunal designated for that 
purpose by such Act. A recovery under 
the provisions of the Workmen’s 
Compensation Act of any state, terri- 
tory or the District of Columbia shall 
be a complete bar to any proceeding 
under the Workmen’s Compensation 
Act of any other state, territory or the 
District of Columbia. 

“The provisions of this Act shall 
furnish the exclusive remedy in all 
causes of action arising under any 
federal statute enacted for the pro- 
motion of the safety of employees of 
common carriers by railroad. 

“The provisions of this Act shall be 
effective as to injuries and deaths 
occurring on and after the _____ day 
of _ _, 195_, but shall not apply 
to claims arising prior to said date for 
such injuries or deaths.” 


FURTHER RESOLVED, That the Com- 
mittee on Jurisprudence and Law 
Reform, jointly with the Committee 
on Commerce, be, and hereby is 
directed to advocate the introduction 
and passage of such an act in the Con- 
gress of the United States by all 
appropriate means. 

Mr. Armstrong summarized the effect 
of the proposed legislation stating 
that it would eliminate recovery 
under the Federal Employers Lia- 
bility Act and substitute tor it 
recovery under the workmen’s com- 
pensation acts of the various states, 
and moved adoption of the resolu- 
tion. 

This resolution stimulated much 
debate on the floor of the House. 
John R. Snively of Illinois declared 
that the proposed act would take 
away the right of the railroad em- 
ployee to recover a_ substantial 
amount in the event of injury and 
that might mean that he would be 
deprived of recovering an amount 
that would compensate him for his 
injuries. William W. 
Minnesota said that he was opposed 


Gibson of 


to the resolution because it would 
transfer administration of the Fed- 
eral Employers Liability Act from 
the jurisdiction of the federal courts 
to state-administered bodies, many 
of which are composed of laymen 
with no legal background. Governor 
John M. Slaton of Georgia declared 
that he would vote against the reso- 
lution because he could not agree 
with the policy of allowing employees 
injured through their own fault to 
recover the same amount as em- 
ployees injured through no fault of 
their own, Charles H. Woods of 
Arizona remarked that while he was 
in favor of the general purpose of 
the act, he thought it unwise to bind 
the committee to an exact form of 
statute. Delger Trowbridge of Cali- 
fornia said that he favored the reso- 
lution because his experience as a 
member of the Industrial Accident 
Commission of his state had con- 
vinced him that it was fairer and 
more equitable to employees to pro- 
vide means by which they get 
recovery whenever injured, regardless 
of fault, since large verdicts in such 
cases are few, and there are many 
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cases where no recovery at all is 
possible because of the difficulty of 
sustaining the burden of 
Martin J. Dinkelspiel of California 
said that the whole principle of 


proof. 


workmen’s compensation was no 
longer an issue, and that he could see 
no reason why the legislation favored 
in the resolution should not be 
passed, since it would bring railroad 
men into the same category as other 
workmen, and that he did not under- 
stand why railroad employees should 
both have compensation, as they 
have under the present law, and be 
allowed to sue for large recoveries. 
lhe House voted to adopt the reso- 
lution. 

The next resolution that Mr. Arm- 
strong presented for his committee 
was as follows: 

REso_vep, That the American Bar 
Association disapproves and opposes 
the enactment into law of House Bill 
2162 entitled “A Bill To Amend Title 
28, United States Code”, with the 
exception of Section 3 thereof, and 
directs the Committee on Jurispru- 
dence and Law Reform to oppose its 
passage in the Congress of the United 
States by all appropriate means. 

FURTHER RESOLVED, That the House 
refers to the Standing Committee on 
Jurisprudence and Law Reform—with 
recommendations for further study 
and report at the next mid-winter 
meeting—a bill now pending before 
the Congress of the United States 
known as House Bill 5301 in the 81st 


" The second session of the House 
of Delegates convened at 9:30 a.M., 
Wednesday, September 7, with the 
Chairman of the House, James R. 
Morford, presiding. 

The first order of business at the 
session was the election of officers of 
the Association and members of the 
Board of Governors. The Secretary 
of the Association, Joseph D. Stecher, 
read the following list of candidates 
chosen by the State Delegates at the 
Mid-Year Meeting in Chicago: 

President—Philip J. Wickser of New 

York; 
Secretary—Joseph D. Stecher of Ohio; 


Treasurer—Harold H. Bredell of In- 


diana. 


Congress, entitled, “A Bill To Amend 

Title 28, United States Code”. 

He explained that the reason for 
this recommendation was that the 
proposed legislation had had sub- 
stantial changes made in it during 
its course through the Congress, and 
that the Committee felt that it 
needed more time for study. The 
resolution was adopted without de- 
bate. 

The last three recommendations 
of the committee dealt with proposed 
amendments to the Federal Consti- 
tution. The proposed amendments 
recommended by the committee for 
the approval of the House would 
establish in the 
Supreme Court composed of the 
Chief Justice of the United States 
and eight associate justices, with a 


Constitution a 


provision that each justice should 
“cease to be an active member” of 
the Court at the age of 75, while 
member 
the emolu- 
ments of his office. Charles H. Woods 
of Arizona and Floyd E. Thompson 
of Illinois expressed the opinion 


remaining an_ inactive 


entitled to receive all 


that any recommendation favoring 
constitutional revision of the judi- 
ciary article should be comprehen- 
sive in scope, and, upon Judge 
Thompson’s motion, the House 
voted to refer the entire subject back 
to the Committee for further study. 


The House then gave unanimous 


SECOND SESSION 


The list of nominees for member- 
ship on the Board of Governors for 
terms beginning at the adjournment 
of the 1949 Annual Meeting and 
ending with the adjournment of the 
1952 Annual Meeting was as follows: 

Third Circuit—William W. Evans of 

New Jersey; 
Fifth Circuit—Robert G. 
Texas; 

Ninth Circuit—Sidney Teiser of Ore- 

gon. 


Storey of 


The Secretary then explained that 
the State Delegates had convened 
September 6 because of the death of 
Mr. Wickser, and had nominated 
Harold J. Gallagher of New York 
for the office of President of the 
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consent for Robert T. McCracken 
of Pennsylvania, a member of the 
Committee on Jurisprudence and 
Law Reform, speaking for a minority 
of members of the committee, to 
urge adoption of a resolution favor- 
amendment 
expressly conferring appellate juris- 
diction upon the Supreme Court. 
Mr. McCracken called the attention 
of the House to Ex parte McCardle, 
and to the danger of congressional 


ing a constitutional 


action again at some future date to 
restrict the Court by depriving it 
of appellate jurisdiction, and he 
also said that it was possible, under 
the present constitutional provision, 
for the Congress to set up a special 
court with final jurisdiction to ac- 
complish some purpose, and thus 
also circumvent appeal to the 
Supreme Court. 


Frank W. Grinnell of Massachu- 
setts, speaking in opposition to the 
minority report, said that adoption 
of the resolution would stimulate 
attacks upon the Court and would 
stir up controversy now quiescent, 
and that it would be bad judgment 
for the Association to attempt to do 
anything of this nature now. 

By a vote of 45 to 41, the House 
rejected the resolution offered by 
the minority of the committee. 


The 
5:45 P.M. 


session then recessed at 


Association in Mr. Wickser’s place. 
The House then elected the offi- 
cers listed. 


Scope and Correlation Group 
Makes Recommendations 
Howard L. Barkdull of Ohio, Chair- 
man of the Committee on Scope and 
Correlation of Work, presented the 
report of that committee. He made 
the following recommendations to 
help the House in its work: 
|. Reports of Sections to House of 
Delegates. 
That at the Mid-Year Meeting each 
year the Chairman of the House of 
Delegates appoint special committees 
to consider section reports which are 
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available too late for action by the 
Board of Governors at the ensuing 
Annual Meeting; that such special 
committees of the 























































































House consist of 
not more than three members for each 
committee except when in the discre 
tion of the Chairman of the House a 
larger committee is advisable; that the 
number of such committees be greater 
than heretofore and tlat as to those 
sections which usually present recom 
mendations for action by the House 
there should be not more than one 
section assigned to a special commit 
tee, when in the opinion of the Chair- 
man of the House the interests of the 
House would best be served thereby. 
2. Reference of Recommendations 
to Other Sections. 
That when matters involving pending 
legislation or other items requiring 
prompt attention are referred by the 
Board or the House to a section, the 
reference should be made not to the 
section itself but to the council of the 
section for its recommendation. 
Both of these recommendations were 


approved by the House. 


House Votes To Change 

Association By-Laws 

The committee’s next recommenda- 
tion was that the scope, functions 
and purposes of the special commit- 
should be 
systematized, and Mr. Barkdull pre- 
sented the following recommenda- 
tions amending the By-Laws to that 
They were formulated by a 
subcommittee of which James L. 


tees of the Association 


end. 


Shepherd, Jr., of Texas was chair- 
man. 
(a) Civil Service 

The purpose of this Committee 
is to study the laws, decisions 
and practices governing the civil 
service of the Nation, the States 
and their subdivisions, and make 
recommendations for the im- 
provement of its administration. 


(b) Court of Claims 


The purpose of this Committee 
is to consider the desirability of 
au proposal that the Court of 
Claims be recast into a trial court 
and an appellate court, and that 
the Federal Rules of Civil Proce- 
dure be made applicable to the 
Court of Claims in lieu of its 
present rules to the extent that 
such is possible. 

(c) Divorce and Marriage Laws and 
Family Courts 

Ihe purpose of this Committee 

is to assist in carrying forward 

proposals adopted by the Na- 





952 American Bar Association Journal 


(d) 


(f) 


(h) 


(1) 








tional Conference on Family 
Life, (1) for the appointment of 
a National Commission to re-ex 
amine laws relating to marriage 
and divorce and legal procedures 
in divorce cases, and (2) the ex 
tension and establishment of Fam 
ily Courts and Juvenile Courts. 


Judicial Selection, Tenure and 
Compensation 

Ihe purpose of this Committee 
is to study methods of judicial 
selection and tenure and to en 
deavor to bring about a better 
administration of the law through 
improving the procedures for se- 
lection of Judges; and to con- 
sider the subject of judicial com- 
pensation and to collect data on 
the subject and report to the As 
sociation from time to time. 


Legal Aspects of National Secu 
rity 

Che purpose of this Committee 
is to consider the legal aspects 
of national security, to collect 
data on the subject and report 
to the Association from time to 
time. 


Legal Service to the Armed 
Forces 

The purpose of this Committee 
is to sponsor the creation of 
machinery by the State and local 
associations to provide active 
members of the armed forces 
with means of referring cases re- 
quiring legal services to compe 
tent civilian counsel in the lo 
calities concerned. 

Low Cost Legal Service 

The purpose of this Committee 
is to study and report on methods 
of making legal service more 
readily available to persons ol 
moderate means; and to encour- 
age and assist local bar associa- 
tions in putting into effect satis 
factory methods of making legal 
services available to such persons 
at low cost. 


Military Justice 

The purpose of this Committee 
is to study the administration of 
justice in the armed forces and 
the court martial system and to 
recommend changes in existing 
laws, regulations and _ practices 
considered necessary or appro 
priate to improve the adminis 
tration of justice in the armed 
forces. 

Participation by Lawyers in Pub 
lic Affairs 

The purpose of this Committee 
is to encourage participation in 


public affairs on the part of law 

yers. 
In addition to the adoption of the 
above statement of the jurisdiction of 
this committee, it was agreed that the 
title of the committee be shortened 
as shown above from its present title 
“Participation by Lawyers as Citizens 
in Public Affairs.” 
(j) Peace and Law 

Nations 


Uhrough United 


In view of the proposal men 
tioned above, that this special 
committee be made a standing 
committee, no definition of its 
functions is included at this time 


(k) Restoration of Inns of Court 


The purpose of this Committee 
is to consider how the American 
Bar can be of assistance in restor 
ing the Inns of Court of London; 
and to solicit contributions from 
the lawyers of the United States 
for that purpose. 


In addition to adopting the above 
statement of the purposes of the com 
mittee, it was agreed that the title 
shown above was a better description 
of the work of the committee than 
its present title “Restoration of Li 
braries of Inns of Court.” 


(l). Rights of the Mentally Ill 

The purpose of this Committee 
is to formulate a set of minimum 
standards for legal procedures 
involving the commitment, re- 
lease, examination, supervision 
and public records of the cases 
of those persons who are mental- 
ly ill; and, after the approval 
of these standards by the House 
of Delegates, to represent the As- 
sociation in the several States 
and Territories in an effort to 
secure appropriate amendment 
of existing laws to insure the 
protection of the civil rights of 
the mentally ill in conformity 
with those standards. 


(m) Securities Laws and Regulations 


The purpose of this Committee 
is to study and report respecting 
both the State and federal law 
on the regulation of securities, 
to promote uniformity of leg 
islation upon this subject, and 
to be a forum for exchange ol 
ideas concerning problems in this 


field. 


(n) Washington Committee 
The purpose of this Committee 
is to have available the advice 
and counsel of members of the 
Association in Washington who 


could assist representatives ol 
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Sections and Committees making 
the 
bureaus or 


presentations before Con 
gress, or government 
agen¢ ies. 

\ll these recommendations were duly 

approved, except (j) on which no 

action was asked. 

Mr. Barkdull explained that item 
j) would have dealt with the scope 
ind functions of the Special Com- 
mittee on Peace and Law Through 


but 


omitted in view of the proposal to 


United Nations, had been 
make that committee a standing com- 
mittee, a proposal that could not be 
acted upon at the present meeting 
because not advertised in time. Upon 
inquiry by Thomas B. Gay of Vir- 
ginia, Mr. Barkdull expressed the 
opinion that the adoption of the 
resolution relating to “Reports of 
Sections to House of Delegates’ did 
not effect any change in the Rules of 
the House. Mr. Morford, construing 
Mr. Gay’s question as a point of 
order, ruled with Mr. Barkdull. 


Mr. Barkdull Explains 

Work and Plans of Committee 
Explaining the activities of the 
Committee on Scope and Correla- 
tion, Mr. Barkdull comprehensively 
covered the work of the committee 
and plans for the future. He said: 
the 
Committee on Scope and Correlation 


‘Under the title, ‘Function of 


of Work’, up to the present point 
the activities of the Committee on 
Scope and Correlation have been 
largely in connection with the inter- 
nal organization of the Association. 
We have dealt with the matter of 
the relationship of the committees 
and the Sections, one to another, and 
our activity has been on the correla- 
tion side rather than dealing with 
the matter of scope. ... The work 
has to do largely with matters of or- 
ganization, but we do have in mind 
the more fundamental purpose for 
which the Committee on Scope and 
Correlation of Work was established, 
as set forth in the By-Law creating 
the committee—that your Committee 
on Scope and Correlation of Work 
‘shall be charged with the duty of 
making such recommendations to 
the House of Delegates or to the 
Board of Governors or both, from 


time to time, as it deems to be ad- 
the 
better utilization of the Association’s 


visable, in the interest of 


resources’ ” 


Judge Alexander Reports 

for Divorce Committee 

Chairman Morford then called the 
next item of business, the report of 
the Committee on Divorce and Mar- 
riage Laws and Family Courts, given 
by the chairman of the committee, 
Judge Paul W. Alexander of Ohio. 
He explained that the committee 
had requested President Truman to 
appoint a commission to study the 
various proposals for reform of di- 
vorce law, but that the President had 
not acted upon the suggestion as yet. 
He therefore proposed the following 
resolution, which the House adopted: 


That 
for the purpose of accomplishing its 


the Committee be continued 


main objectives, and thereafter to 
serve as liaison body between the 
President’s Commission or _ other 


agency to be approved by the Board 
of Governors and the Bar 
Association. 


American 


Committee on Bill of Rights 
Warns of Subversive Forces 


Robert R. Milam of Florida, chair- 
Bill of 
Rights, in his report for that commit 


man of the Committee on 


tee, said that the committee wished 
to call the attention of the House to 
the dangers inherent in such activi 
ties as the picketing of the federal 
courts at the trial in New York of the 
eleven Communist Party leaders, and 
the unrest exemplified by the recent 
Terminiello case. He said that the 
committee had 
offer on this problem, but hoped that 


no resolutions to 


their report might contribute to 
wide-spread discussion of the sub- 
versive elements at work so that the 
danger might be averted. The com- 
mittee offered the following resolu- 
tion, as amended upon the sugges- 
tion of John Kirkland Clark of New 
York: 


Reso_vep, That the 


prove House Resolution 4703, except 


\ssociation ap 


that provision which would create as 
a criminal offense the violation of a 
regulation under the 
authority of the Secretary of Defense; 
and recommend the adoption of 
House Resolution 4703 as amended by 
the deletion of such provision. 


promulgated 
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Mr. Milam said: “Perhaps the time 
the sacrifices his 
rights is when he no longer acts as a 


when individual 


citizen of this country but as an 
agent of a foreign political power; 
then action appropriate in nature 
should be taken against him. So long 
as he simply preaches a social or po- 
litical or an economic philosophy, 
our Bill of Rights will always shield 
him, but he may go beyond that and 
transgress.” 

He explained that the committee 
thought it better to let the violation 
and definition of the crime repose in 
the law itself rather than in any 
regulations promulgated thereunder 
by the Secretary of Defense, and that 
hence the resolution was couched in 
terms suggesting an amendment to 
the present bill. The House voted its 


approval of the resolution. 


Military Justice Committee 

Urges Court-Martial Reform 

George A. Spiegelberg, of New York, 
speaking for the Committee on Mili 
tary Justice, of which he is chair- 
man, proposed. the following resolu- 
tion during his report for that com 
mittee: 


WueEREAS, the most important recom 
mendation of the War Department's 
Advisory Committee on Military Jus- 
tice dated December 13, 1946, urged 
the removal from Command of the 
power to dominate courts martial; and 
Wuereas, that recommendation has 
been consistently ignored; and 
Wuereas, on September 26, 1947, Feb 
ruary 21, 1948, and February 2, 1949, 
this Association has reiterated its be 
lief that a true reform of military jus 
tice can only be effected when com 
mand control of courts martial is effec 
tively prohibited; and 

WuerEAs, present and pending legis 
lation totally fails effectively to pro 
hibit such control; and 

WHEREAS, it is necessary to effect other 
important changes in existing and pro 
posed legislation; 

Now, THEREFORE BE IT 

ReEsoLven, that the American Bar Asso 
ciation again approves the proposition 
that an administration of military jus 
tice wherein the courts may be domin 
ated by command has too often proved 
to be a means of subverting justice 
and should not be tolerated or con 
tinued as a part of a system of military 
justice; and be it further 

RESOLVED, that for and in the name of 
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this Association, its appropriate offi- 
cers, governors, delegates and mem- 
bers, its Special Committee on Military 
Justice do all acts and things necessary 
and proper, including appearance be- 
fore Committees of the Congress and 
any other tribunal, to urge the enact- 
ment into law of the reforms above 
suggested and such other reforms con- 
sistent with the position of this Asso- 
ciation as officially stated on Septem- 
ber 26, 1947, February 21, 1948, and 
February 2, 1949, as will make the 
courts-martial system of the Armed 
Services of the United States a true 
system of justice, before whose tri- 
bunals the citizens of the United States 
will, so far as may be possible, be as- 
sured of a fair and impartial trial. 



























































Mr. Spiegelberg explained that one 
member of his committee dissented 
from the report of the committee, on 
the ground that it did not go far 
enough. The House voted to adopt 
the resolution. 


Civil Defense Acts 
Given House Approval 
The Committee on Legal Aspects of 
National Security, speaking in the 
absence of its chairman, Gen. Ed- 
mund Ruffin Beckwith of New York, 
through James C. Dezendorf of Ore- 
gon, was the next to report. The 
committee proposed the following 
resolution which was duly adopted: 
Reso_vep, That the American Bar 

Association approves the policy of en- 

actment by the several states of mod- 

ern legislation for civil defense in the 
event of domestic disaster, along the 
lines and at least to the extent of the 

“Model Civil Defense Act” proposed 

by the Office of Civil Defense Plan 

ning in its report to the Secretary of 

Defense dated October 1, 1948, and 

recommends to those states which have 

not already adopted such measure that 
they do so. 

The next item of business was the 
report of the Committee on Com- 
merce, given by Edward R. Johnston 
of Illinois. Mr. Johnston said that 
his committee recommended adop- 
tion of a resolution originally drafted 
by the Section of Patent, Trade- 
Mark and Copyright Law, and sub- 
sequently considered and approved 
with some modifications by the Com- 
mittee on Commerce and the Sec- 
tion of Corporation, Banking and 
Mercantile Law. The House adopted 
the recommendation which read as 
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follows: 


1. We recommend that the statute 
amending the Sherman Act developed 
by the Anti-Trust Committee of the 
Section of Patent, Trade-Mark and 
Copyright Law and approved by the 
Patent Section at the 1948 Annual 
Meeting at Seattle, and as further 
amended by the Patent Section’s Anti- 
Trust Committee for the year 1949 in 
the form annexed to this report as 
Schedule A be approved in principle 
by the American Bar Association. 
The third recommendation off- 


ered jointly by the committee and 
the Section of Corporation, Banking 
and Mercantile Law, was as follows: 


3. We recommend that the Standing 
Committee on Commerce and the 
Section of Corporation, Banking and 
Mercantile Law be directed to follow 
closely the hearings to be conducted 
by the Sub-Committee of the House 
Judiciary Committee in its anti-trust 
study under the authority of H. Res. 
137; and to make reports of its 
recommendations from time to time, 
as the occasion warrants. 

The Committee requested no ac- 


tion on its second recommendation 
because it had joined in the recom- 
mendation of the Committee on 
Jurisprudence and Law Reform, al- 
ready acted upon by the House, urg- 
ing an amendment to the Federal 
Employers Liability Act. 


The committee also had two reso- 


lutions, both of which were approved 
by the House: 


1. Resolved, That the American Bar 
Association disapproves and opposes 
the enactment into law of the O’Ma- 
honey Bill (S. 10) for the licensing of 
corporations. 

2. Resolved, That the American Bar 
Association disapproves and opposes 
the enactment into law of S. 56 and 
companion bill H.R. 2734, which, 
among other things, prohibit the ac- 
quisition of assets where the acquisi- 
tion of capital stock is now prohibited, 
but that, if said Bill is adopted, 
amendments thereto be made as are 
contained in the Annual Report of 
the Standing Committee on Commerce 
of the American Bar Association for 
the year 1949. 

These resolutions were also rec- 


ommended by the Section of Cor- 
poration, Banking and Mercantile 
Law. 


Disapproval of Spence Bill 

Is Voted by House 

The House then turned to considera- 
tion of the report of the Section of 








Corporation, Banking and Mercan- 
tile Law, presented by Benjamin 
Wham of Illinois, the Chairman. 
The first resolution proposed by the 
Section was as follows: 

REsoLveD, That the American Bar 

Association disapproves H.R. 2756 

(Spence—“Economic Stability Act of 

1949”) , 

Mr. Wham explained that that 
bill would make the President an 
economic dictator with authority to 
control wages and prices, to allocate 
priorities, to encourage various types 
and sizes of businesses as against 
others, and build and operate plants 
in competition with private indus- 
try, among other provisions. The 
House voted in favor of the reso- 
lution. 

Mr. Wham said that the Section 
was withdrawing its resolution ap- 
proving the O’Mahoney amendment 
which was intended to clarify the bas- 
ing-point controversy, and was stand- 
ing on the approval of the Johnson 
bill at the Mid-Year Meeting. 

The next resolution, he said, was 
noncontroversial, and had to do with 
amending the Bankruptcy Act as to 
notices. It read as follows: 

ReEso.vep, That the American Bar As 

sociation approves H.R. 2513 (Reed) 

amending the Bankruptcy Act as to 
notices. 

The House voted to approve the 
resolution. 


Section Proposes Change 
in FTC Powers 

The next resolution, Mr. Wham 
declared, had been worked out in 
conference with the Administrative 
Law Section as follows; 

Whereas, the Federal Trade Com 
mission now assumes to exercise con- 
current jurisdiction with the United 
States District Courts in enforcing the 
Sherman Anti-Trust Act by civil pro- 
ceedings, by charging a violation of 
Section 5 of the Federal Trade Com- 
mission Act, and 

Wuereas, the enforcement of the 
Sherman Act should rest with the 
Courts where the defendant is afforded 
a judicial hearing, subject to the estab 
lished rule of evidence and with th¢ 
right of appeal now granted to one 
who appeals from an equity decree, 

THEREFORE BE IT RESOLVED: That 
the American Bar Association approves 
in principle of an appropriate amend 
ment of Section 5 of the Federal 
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Trade Commission Act which will re 
move from the jurisdiction of the Fed- 
eral Trade Commission the enforce- 
ment of petitions for cease and desist 
order, or otherwise, of the Sherman 
Anti-Trust Act as amended, leaving 
the enforcement of such Act by civil 
proceedings exclusively in the hands 
of the Attorney General of the United 
States and the federal courts. 


Name of Section 

is Changed 

The Chairman of the Section also 
explained that it had 
planned to offer a resolution urging 


originally 


amendment of the anti-trust laws so 
as to make them applicable to labor 
unions, but that it had been decided 
to withdraw the proposal. 

The last resolution proposed by 
the Section dealt with changing the 
name and statement of purposes of 
the Section, and was adopted by the 
House: 

ResoLveD, That the name of this 
Section be changed by substituting 
the word “spusiness” for the word 
“MERCANTILE” so that the name of the 
Section would then be: “SECTION OF 
CORPORATION, BANKING AND BUSINESS 
LAW’. 

BE IT FURTHER RESOLVED, That Sec- 
tion 2 of Article I of the By-Laws of 
this Section be changed to read as 
follows: 

Che purpose of this Section shall be 
to promote the objects of the Ameri- 
can Bar Association within the field 
of corporation, banking and business 
law, and, to that end, to further the 
development of the law within that 
field in all of its branches, to formu- 
late and extend the study of this 
field of law, to cooperate in attain- 
ing uniformity with respect to both 
legislation and administration in all 
matters within said field, and to sim- 
plify and improve the application of 
justice in this field of the law. 

Upon inquiry, Mr. Wham assured 
Mr. Morris of the District of Colum- 
bia that the Sections of Corporation, 
Banking and Business Law and of 
\dministrative Law would present 
to the House at the Mid-Year Meet- 
ing, and before representatives of the 
Sections appear before the Congress, 
a definitive proposal for the amend- 
ment of Section 5 of the Federal 
Trade Commission Act. 


Court of Claims Committee 
Advocates Revised Rules 


The next item taken up by the 


fore resolutions dealing with a sub- 
ject under the jurisdiction of the 
House was the report of the Com- 
mittee on Court of Claims. The re- 
port was given by Richard S. Doyle 
of the District of Columbia, the com- 
He said that the 
committee had worked with a com- 


mittee chairman. 


mittee of the Court of Claims, and 
that a draft of revised rules for the 
court has been submitted, and that 
it is hoped that the court will ap- 
prove the revision during its 1949- 
1950 term. The committee, he said, 
recommended that six resolutions be 
adopted by the House. These resolu- 
tions dealt with increasing the salary 
of commissioners of the court to 
$15,000 annually and providing a 
limit of fifteen commissioners; re- 
peal of the section of the United 
States Code that relates to reporter- 
commissioners; appointment of a 
marshal in lieu of a bailiff in the 
court; setting up in the Code a pro- 
vision granting the Court of Claims 
power to render judgment of the 
amount due to or from the United 
States by reason of any unsettled 
accounts of any officer or contractor 
with the United States; changing the 
Code so that a judgment in favor of 
the United States on a counterclaim 
would be enforceable as other judg- 
ments; revising the Code .to amend 
certain provisions relating to the ju- 
diciary and the judicial procedure 
so that the judgment of the Court 
of Claims on suits arising by reason 
of unsettled claims by or against any 
officer of or contractor with the 
United States would be final, with a 
review by the Supreme Court, and 
that payment of the amount found 
due would discharge the obligation. 


House Debates 

Resolutions 

T. Justin Moore of Virginia, speak- 
ing as a member of the Committee 
on Jurisprudence and Law Reform, 
moved that these resolutions be re- 
ferred to that committee. He ex- 
plained that the resolutions involved 
H.R. 5301, a bill to amend Title 28 
of the United States Code, that this 
bill had already been referred to his 
committee, and that they were there- 
Committee on Jurisprudence and 
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Law Reform, and that the matter 
had already been dealt with by the 
House when it voted at the first ses- 
sion to refer a resolution dealing 
with amending Title 28 to the Com- 
mittee on Jurisprudence and Law 
Reform. 

Mr. Doyle replied that the Com- 
mittee on Court of Claims had dealt 
only with technical amendments con- 
cerned with administrative changes 
and clarifying jurisdiction, and did 
not cover specific bills pending in the 
Congress. 

After debate, the House voted to 
refer the resolutions to the Commit- 
tee on Jurisprudence and Law Re- 
form. On motion of Mr. Doyle, the 
House voted to continue the Com- 
mittee on Court of Claims. 

John G. Buchanan of Pennsyl- 
vania, Chairman of the Committee 
on the Judiciary, reported for that 
committee. He proposed the follow- 
ing resolution: 

REsoLvep, That the Committee on 
the Judiciary be authorized in behalf 
of the Association to promote or to 
oppose proposals to increase or to re- 
duce the number of judges in any 
Federal Judicial Circu‘t or District. 
He explained that the committee 

needed this power because recom- 
mendations of an increase or de- 
crease in the number of judges fre- 
quently could not be acted upon 
by the Board of Governors or the 
House until the crucial time was 
The approved the 
resolution. 

The balance of the committee’s 
report, presented by Chairman Bu- 
chanan and Vice Chairman Haux- 
hurst, dealt with the action it had 
taken with respect to appointments 
to the Federal Bench. 

James P. Hume of Illinois, Chair- 
man of the Section of Patent, Trade- 
Mark and Copyright Law, said that 
his Section had no recommendations 
or resolutions. 

W. James MacIntosh of Pennsyl- 
vania, Chairman of the Adminis- 
trative Law Section, said that that 
Section’s report required no formal 
action. 


past. House 


International Law Section 
Begins Its Report 
Charles S. Rhyne of the District of 
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Columbia, Chairman of the Section 
of International and Comparative 
Law, reported for the Section on 
matters that were not in conflict be- 
tween the Section and the Commit- 
tee on Peace and Law Through 
United Nations. 

He moved the adoption of the fol- 
lowing resolution: 
Resotvep, That the American Bar 
\ssociation, in view of the increasing 
complexity, number and importance 
and other international 
agreements to which the United States 
is a party, strongly urges the Depart 
ment of State: 

(1) To bring up to date the com- 


of treaties 


pilation of texts and 


known as the Malloy volumes; 


agreements 


(2) To provide for regular issu- 
ance hereafter of compilations of 
texts of treaties and other interna- 
tional agreements by a rearrangement 
of the Statutes at Large: and 

(3) To take steps to accelerate the 
the 
information 
quate legal annotations. 


development of new loose-leaf 


treaty service with ade 
The resolution was adopted by the 
House without debate. 

The next resolution offered by the 
Section was as follows: 

REsoLveD, That the American Bar 
Association recommends that Con- 
gress consider legislation which would 
permit the operation of radio trans 
mitting equipment in the United 
States by aliens employed by duly 
authorized air carriers, under proper 
safeguards. 

The House adopted the resolution 


unanimously. 


Section Proposes Changes 

in Warsaw Convention 

The next resolution offered by the 
Section advocated an increase in the 
present presumptive-liability limita- 
tion of $8,291.87 in damages for 
death or personal injury in inter- 
national air transportation, provided 
in the Warsaw Convention; opposed 
exoneration of international air car- 
riers from liability for injury to 
passengers by merely showing that 
they took “reasonable measures”; 
and would have insisted that air- 
craft operators be responsible, re 
gardless of negligence, for damage 
to innocent persons and their prop 
erty on the ground, unless the acci 
dent causing such injury were an 
Act of God or a third party. J. Harry 
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LaBrum of Pennsylvania, repre- 
senting the Insurance Section, said 
that the subject matter of this reso 
lution was a matter of controversy 
within the Committee on Aeronau 
tical Law and the Insurance Section, 
that the 
should first be cleared with 


and therefore resolution 
those 


groups. George M. Morris of the 


District of Columbia, moved that 
the resolution be referred to the 
Aeronautical Law Committee and 


the Council of the Insurance Section 
for conference with the Section of 
International and Comparative Law, 
with instructions to report at the 
Mid-Year Meeting. This motion was 
carried. 


House Adopts Two Proposals 

of International Law Section 

The last two resolutions presented 
by Mr. Rhyne that afternoon, and 
adopted by the House, were as fol- 
lows: 

That the Bai 
Association recommends to the Con- 
gress that the Internal Revenue Code 
be amended so as to grant to a non 
resident alien employee of a foreign 
branch of an American employer the 
same exemption as that granted to a 
nonresident alien employee of a for- 
eign employer. 

The second resolution adopted was 
as follows: 

FURTHER RESOLVED, That the As 
sociation proposes that this result be 
achieved by amending Sections 119 
(a) (3) and 211(b) of the Internal 
Revenue Code, and 

FuRTHER Reso_vep, That _ the 
Officers and Council of the Section of 
Taxation and the Section of Inter- 
national and Comparative Law be 
authorized and directed to urge upon 
the proper Congressional committees 
the adoption of the following amend- 
ments, or their equivalent in purpose 
and effect: 

Section 119(a)(3) of the Internal 
Revenue Code is amended to read as 
follows: 

Sec. 119 (a) (3) Personal Services. 
—Compensation for labor or per- 
sonal services performed in the 
United States, but in the case of a 
non-resident alien individual tem- 
porarily present in the United 
States for a period or periods not 
exceeding a total of ninety days 
during the taxable year, compensa 
tion received by such an individual 
(if such compensation does not 
exceed $3,000 in the aggregate) for 
labor or services performed as an 


RESOLVED, American 


employee of or under a contract 
with a non-resident alien, foreign 
partnership, or foreign corporation, 
not engaged in trade or business 
within the United States, or any 
permanent establishment in a 
foreign country, shall not be deemed 
to be income from sources within 


Section 211(b) of the Internal 
Revenue Code is amended to read as 
follows: 

Sec. 211(b) United States Busi 
ness or Office.—A non-resident alien 
individual engaged in trade or 
business in the United States shall 
be taxable without regard to the 
provisions of subsection (a). As 
used in this section, section 119 
section 143, section 144, and section 
231, the phrase ‘engaged in trade or 
business within the United States’ 
includes the performance of per 
sonal services within the United 
States at any time within the taxable 
year, but does not include the per- 
formance of personal services for a 
non-resident alien individual, for 
eign partnership, or foreign corpo 


ration, not engaged in trade or 
business within the United States, 


or for any permanent establishment 
in a foreign country, by a non 
resident alien individual tempo 
rarily present in the United States 
for a period or periods not exceed 
ing a total of ninety days during the 
taxable year and whose compensa 
tion for such services does not 
exceed in the aggregate $3,000. 
Such phrase does not include the 
effecting, through a resident broker 
commission agent, or custodian, of 
transactions in the United States in 
commodities (if of a kind customarily 
dealt in on an organized commodity 
exchange, if the transaction is of the 
kind customarily consummated at 
such place, and if the alien, partner 
ship, or corporation has no office 
or place of business in the United 
States at any time during the tax- 
able year through which or by the 
direction of which such transactions 
in commodities are effected), or in 
stocks or securities. 
The second resolution adopted 
yas as follows: 

RESOLvED, That renewed efforts be 
made to secure appropriations by Con- 
gress of funds adequate to establish 
and carry forward the program of 
educational exchange, with emphasis 
upon the graduate level. 

The last business taken up by the 


House at its second session was the 
report of the Junior Bar Conference, 
given by its Chairman, William R. 
Eddleman of Washington. He re- 
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ported that the Conference had pro- 
ceeded with the organization of an 
\merican Law Students Association, 
and that the first meeting of that 
organization had just been con- 


® The third session of the House 
began at 9:30 a.m. September 8 with 
the Chairman of the House, James 
R. Morford, presiding. 

Cuthbert S. Baldwin of Louisiana, 
speaking as a matter of personal 
privilege, recalled that when, during 
the second session, the Committee on 
the Judiciary reported on its recom- 
mendations to fill a vacancy on the 
United States Court of Appeals for 
the Fifth Circuit, the names of three 
Louisianians were recommended. He 
said that none of the members of the 
House from Louisiana had been con- 
sulted on the matter, which, while 
intending no criticism of the com- 
mittee in any way, he felt undesir- 
able. He proposed the following mo- 
tion by way of remedy: 

It is the sense of the House of Dele- 
gates that it will further the objectives 
of the American Bar Association if the 
Committee on the Judiciary will con- 
sult or communicate with, so far as 
possible, all members of the House 
from the respective Federal Circuits 
and Districts in which judicial vacan- 
cies may occur prior to the making of 
recommendations in connection with 
such vacancies. 

The phraseology of the resolution 
as originally submitted by Mr. Bald- 
win was modified to some extent 
with his agreement, after suggestions 
submitted by Mr. Seymour of New 
York, Mr. Gibson of Minnesota, 
Judge Miller of Iowa, and Chairman 
Morford. The motion was carried. 


Section of Taxation 

Recommends Changes in I.R.C. 

H. C. Kilpatrick of the District of 
Columbia, Chairman of the Section 
of Taxation, presented the report of 
his Section as the next item of busi- 
ness. He said that the council of 
the Section proposed three amend- 
ments to its by-laws and had twenty- 
three recommendations dealing with 
changes and clarification of statutes 
in the field of taxation. The resolu- 


cluded. There were a hundred law 
students attending, representing 
forty law schools, he said. He had 
heard many favorable comments, he 
continued, and he thought that the 
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tions had not been considered by 
the Board of Governors, since they 
had not been received in time. Ac 
cordingly, the resolutions had been 
referred to a special committee of the 
House composed of E. J. Dimock, of 
New York, chairman, Samuel H. 
Liberman of Missouri and James C. 
Dezendorf of Oregon. The committee 
recommended that all of them be 
passed, and the House followed that 
recommendation. Space is not avail- 
able to print the resolutions, which 
were presented in mimeograph 
form to the House, but persons in- 
terested can obtain copies of the Sec- 
tion’s report and the resolutions from 
the American Bar Association, 1140 
North Dearborn Street, Chicago 10, 
Illinois. The report and resolutions 
will also be printed in the Annual 
Report. 


Committee on Peace and Law 
Reports on Genocide Convention 
By special order of business, the re 
port of the Committee on Peace and 
Law Through United Nations was 
then presented by the chairman of 
the committee, Carl B. Rix of Wis- 
consin. The recommendations of the 
committee on the proposed Genocide 
Convention were in conflict with 
resolutions proposed by the Section 
of International and Comparative 
Law, and a debate ensued that lasted 
several hours. 

The committee offered the follow- 
ing recommendations: 

1. That the Genocide Convention, 
as submitted, shall not be ratified by 
the United States. 

2. That copies of this report to the 
House of Delegates be sent to the 
Secretary of State of the United States, 
to the Committees on Foreign Affairs 
of the Senate and House of the United 
States, and United Nations, for con 
sideration by them. 

3. That the Special Committee on 
Peace and Law Through United Na 
tions be continued. 
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American Law Students Association 
would grow into “something which 
you will come to be very proud of”. 

The House then recessed at 12:10 


P.M. 


Ihe resolution offered by the Sec- 
tion of International and Compara- 
tive Law was as follows: 

RESOLVED, that the American Bar 
\ssociation approves ratification of 
the Convention on the Prevention and 
Punishment of the Crime of Genocide 
now pending before the U. S. Senate 
subject to effective reservations as 
follows: 

1. That the words “with intent to 
destroy in whole or in part a national, 
ethnical, racial or religious group as 
such” in Article II refer to all the in- 
habitants of a country who are identi 
fiable as of the same national, ethnical 
or racial origin or of the same relig 
ious belief and that none of the acts 
enumerated in the sub-paragraphs of 
the said Article II shall be deemed to 
have been committed with the requi 
site intent to destroy such a group in 
whole or in part unless such acts di 
rectly affect thousands of persons. 


2. That the. phrase “mental harm” 
in Article II (b) means permanent 
physical injury to mental faculties of 
members of a group, such as that 
caused by the excessive use or admini- 
stration of narcotics. 

3. That the provision “direct and 
public incitement to commit geno- 
cide” in subparagraph (c) of Article 
III shall not have any application to 
the U. S. because to render such in- 
citement unlawful in the U. S. it is 
sufficient to outlaw conspiracy to com- 
mit genocide as is done in subpara- 
graph (b) of Article III and the at 
tempt to commit genocide as is done 
in subparagraph (d) of Article III 
without specifically enumerating the 
act of direct and public incitement as 
contained in subparagraph (c) of 
Article III. 

4. That the phrase “complicity in 
genocide” in Article III (e) means 
“aiding, abetting, counselling, com- 
manding, inducing, or procuring the 
commission of genocide”. 

5. That the phrase “responsibility 
of a state for genocide” in Article IX 
does not mean responsibility of a 
National Government to pay damages 
for injuries to its own nationals and 
that this phrase does not mean that 
a National Government may be prose- 
cuted as a defendant in any case aris- 
ing under the Convention. 
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6. That Articles I through VII of 
the Convention are not self-executing 
in the U. S., that federal legislation 
will be necessary to carry out the pro- 
visions of these articles, and such 
legislation will be limited to matters 
appropriate under the constitutional 
system of the United States for federal 
legislation. 

7. That a person charged with hav- 
ing committed an act in the U. S. in 
violation of the statutes enacted to 
implement the Convention shall be 
tried only by the Federal Court of the 
district wherein the act is alleged to 
have been committed. 


Mr. Rix, in explaining why his 
felt that the Genocide 
Convention should not be ratified, 
recalled that a treaty, under the Con- 
stitution, becomes the supreme law 
of the land, and is not governed in 
any way by any constitutional re- 
strictions. Adoption of the Cove- 
nant as a treaty would mean, he 
said, that Congress would be able, 
“by the implementation of that 
treaty, to remove all jurisdiction of 
civil rights (in the fields that the 
Congress has chosen to act) from the 


committee 


states”. “Every death in a race riot, 
every lynching,” he continued, 
“would become an_ international 


crime”. He called attention to vague 
and ambiguous language in the Con- 
vention. The Convention is not 
limited in its scope, and might place 
the United States in a position 
“where it must guarantee protection 
to minorities in any part of the 
world”. Mr. Rix concluded his ex- 
planation by moving that his com- 
mittee’s recommendation be adopted. 

There was a brief interchange be- 
tween General John T. Barker of 
Missouri and Chairman Rix relating 
to possible conflict between state law 
and federal law based upon the Gen- 
ocide Convention. 


Special House Committee 
Offers Compromise 


A special committee of the House 
had been appointed to consider the 
conflicting recommendations. This 
committee, composed of William 
Clarke Mason of Pennsylvania, chair- 
man, Osmer C. Fitts of Vermont, 
George H. Turner of Nebraska, 
Charles Ruzicka of Maryland, 


Proceedings of the House of Delegates 


958 American Bar Association Journal 


George E. Brand of Michigan, and 
Cody Fowler of Florida, then gave 
its report, speaking through Mr. 
Ruzicka. As a substitute for the rec- 
ommendation of Mr. Rix’s commit- 
tee, the committee proposed the 
following: 


BE IT RESOLVED, that it is the sense 
of the American Bar Association that 
the conscience of America like that of 
the civilized world revolts against 
Genecide (mass killing and destruc- 
tion of peoples); that such acts are 
contrary to the moral law and are ab- 
horrent to all who have a proper and 
decent regard for the dignity of hu- 
man beings, regardless of the national, 
ethnical, racial, religious or political 
groups to which they belong; that 
Genocide as thus understood should 
have the constant opposition of the 
government of the United States and 
of all its people. 

BE IT FURTHER RESOLVED, that the 
suppression and punishment of Geno- 
cide under an international conven- 
tion to which it is proposed the 
United States shall be a party involves 
important constitutional questions; 
that the proposed convention raises 
important fundamental questions but 
does not resolve them in a manner 
consistent with our form of Govern- 
ment. 

THEREFORE, BE IT RESOLVED, that 
the convention on Genocide now be- 
fore the United States Senate be not 
approved as submitted. 

BE IT RESOLVED FURTHER, that copies 
of the report of the Special Committee 
on Peace and Law Through United 
Nations and the suggested resolutions 
from the Section of International and 
Comparative Law be transmitted, to- 
gether with a copy of this resolution, 
to the appropriate committees of the 
United States Senate and House of 
Representatives. 


Section Chairman Rhyne 
Presents His Case 


Charles S. Rhyne, Chairman of the 
Section of International and Com- 
parative Law, then offered the reso- 
lution of the Section for the con- 
sideration of the House as a sub- 
stitute for the compromise resolution 
offered by Mr. Ruzicka. He ex- 
plained that the Section thought the 
reservations included in its resolu- 
tion met the objection of the Com- 
mittee on Peace and Law to the 
Genocide Convention, and at the 
same time had saved the “magnifi- 
cent idea . . . by proper reservations 





so that it will not affect our domes. 
tic law”. He declared that the Asso. 
ciation should take an affirmative 
rather than a negative stand and that 
to ask the Senate to reject the treaty 
without giving reasons would not be 
very helpful. If the Senate rejects 
the Convention, he said, it will go 
back to the United Nations, and it 
will be many years before it will 
be possible to pass another treaty 
that would outlaw genocide. He also 
read the following statement justify- 
ing the Section’s resolution: 


1. The slaughter of huge groups of 
people, the indiscriminate killing of 
men, women and children who fit into 
some religious or other classification, 
the killing of them merely for the sake 
of killing is the most abominable of 
all crimes. 

2. People from all the earth meet 
on common ground in condemning a 
crime so heartless and barbaric as 
genocide, and this international unity 
of thought presents a compelling op- 
portunity for action. The main ob- 
jective can be effected even though 
reservations are necessary to maintain 
individual legal systems. 

3. Genocide is a crime with inter 
national effects and_reverberations 
because, when the members of a group 
in one country are murdered because 
of their group membership, violently 
hostile feelings are aroused in the 
hearts of all members of that group 
in other countries. Hostile feelings can 
easily lead to active hostilities. Hos- 
tilities anywhere affect peace every- 
where. 

4. Religion is international. It 
knows no national boundaries. Hence 
the destruction in a country of a re- 
ligious group must in the nature of 
the case arouse instantaneously in all 
other members of that group every- 
where deep-seated resentment. 

5. A Convention is necessary be- 
cause under the Nuremberg law geno- 
cide is not an international crime, if 
not committed in connection with or 
during war. 

6. Recognizing that the facts are as 
set forth above, the United Nations 
for two years has had some of the 
ablest lawyers in the world at work 
drafting an international criminal 
law against genocide and the Con- 
vention is the result. It is the product 
of the work of lawyers from the 
Orient as well as the Occident; lawyers 
with civil as well as common law back- 
grounds; lawyers speaking many dif- 
ferent languages. 

7. Naturally, when such an instru- 
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ment is laid down alongside the highly 
specialized legal system of any one 
country with a view to being inte- 
erated therein there are some places 
where it doesn’t fit. Instead of being 
rejected in toto it should be brought 
into relationship by appropriate res- 
ervations. That is what we believe 
we have done as regards the Conven- 
tion and the legal system of the 

United States by the reservations that 

we propose. 

8. Under the reservations that we 
suggest the treaty will not be self- 
executing, and only that implement- 
ing legislation will be required to be 
adopted by Congress that is appro- 
priate for federal enactment under 
our constitvtional system. 

Cuthbert S. Baldwin of Louisiana 
declared that the language of the 
reservations proposed by the Section 
was in part ambiguous, and declared 
that the result of adopting the Con- 
vention might be “that the Constitu- 
tion of the United States will be 
subordinated to a higher type of 
constitution”, 


Samuel H. Liberman 
Calls for ‘Calculated Risk’’ 


Samuel H. Liberman of Missouri, 
speaking in favor of the Section 
resolution, declared that the broad 
question underlying the problem 
was this: “Has the Constitution of 
the United States made the people of 
the United States impotent to pre- 
vent war by agreeing upon an inter- 
national law that will define as a 
crime an act which has a tendency 
to create law?” He declared that in 
his opinion the Founders intended 
no such result, and called upon the 
House to take the calculated risk 
for the cause of law and order. 

C. W. Tillett, of North Carolina, 
the new chairman of the Section, 
also speaking for the Section resolu- 
tion, declared that the Genocide 
Resolution was the first piece of 
international legislation proposed 
by the United Nations, and that if 
the U.N. is to be dynamic, the 
United States should support such 
legislation. He pointed out that any 
such treaty would of necessity be 
drafted by lawyers with entirely 
different legal backgrounds, oriental 
as well as occidental, and that com- 


promises would have to be made. 
We should not insist, he said, that 
we will have none of a genocide 
convention that does not meet all 
the requirements of the American 
constitutional system, for to do so 
is to say that we will never parti- 
cipate in such a treaty. 


Mr. Calhoun of Pennsylvania 

Urges Abandonment of ‘“‘Isolation”’ 
Joseph D. Calhoun of Pennsylvania 
declared that “This is a matter of 
leadership of the American Bar 
.. The country needs 
leadership today and the American 
need leadership. I don’t 
think we give leadership by taking 
a negative action, by saying ‘No’ to 


Association . . 


lawyers 


every improvement in any system in 
any part of the world”. He urged the 
abandonment of the “dead end of 
isolation”. 

Frederic M. Miller of lowa de- 
clared that the “genocide pact does 
not say what it means and does not 
mean what it says”. He said that he 
thought that there would be no 
question of the Association’s position 
on Article I of the Pact, which 
condemns genocide and makes it an 
international crime, but that the 
trouble lies in the ambiguous 
language of the other articles. He 
declared that he favored the resolu- 
tion moved by Mr. Ruzicka because 
it took an affirmative stand on the 
Convention, but did not carry 
endorsement of the dangerous con- 
stitutional effects which could not 
be avoided by reservations to the 
Covenant. 


**No Federal Encroachment 

upon States’ Rights"’ Involved 

Edgar Turlington of the District of 
Columbia, a former chairman of 
the Section of International and 
Comparative Law, speaking by unan- 
imous consent of the House, declared 
that adoption of the Covenant would 
“make it clear that it is essentially an 
international problem far transcend- 
ing the bounds of our states, and 
there would be no federal encroach- 
ment upon the rights and the juris- 
diction of the states”. He outlined 
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the reservations proposed by the 
Section, and concluded by noting 
that 
“would at least leave us as a party 
to the most helpful line that is now 
being followed for international co- 


adherence to the Covenant 


operation to eliminate genocide”. 


Solicitor General Perlman 
Speaks for Section Report 


Philip B. Perlman, the Solicitor 
General of the United States, said 
that the report of the special com- 
mittee, “while deploring acts of 
genocide, tells you the American Bar 
Association should do nothing about 
it”. He recalled that it had been 
impossible to try the Axis war 
criminals for genocide because their 
time of 
peace, and hence were not a crime 
under He de- 
clared that there was “no substance 
to the constitutional arguments that 
have been made. There is no sub- 
stance in the idea that we are unable 
to take our place with the freedom- 
loving, peace-loving nations of this 
earth”. 

Judge Arthur G. 
Georgia also spoke on the question. 


acts were committed in 


international law. 


Powell of 


The next speaker was the Presi- 
dent of the American Bar Associa- 
tion, Frank E. Holman of Washing- 
ton. Mr. Holman said that “once 
you approve the Genocide Conven- 
tion, even with these reservations, 
you have approved the principle of 
international penal courts, for 
Article VI says that persons guilty of 
genocide may be tried in interna- 
tional penal courts”, He said that 
the Committee on Peace and Law 
had spent a great deal of time in 
studying the problem, and had tried 
unsuccessfully to work out reserva- 
tions that would remove the dangers 
of the Convention and had been 
unable to do so. The Section’s reser- 
vations, he said, were drawn hastily, 
and were ambiguous. He suggested 
the adoption of the report of the 
special committee. 


Because of the lateness of the hour, 
the House voted to recess until 
2 p.m. that afternoon. 
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s Chairman James R. Morford 
called the fourth and final session of 
the House of Delegates to order at 
2:00 p.m., September 8. 

The debate on the Genocide Con- 
vention continued after the House 
carried a motion by Roy Willy of 
South Dakota to limit the speakers 
on the genocide question to five min- 
utes each, 

Alfred J. Schweppe of Washing- 
ton spoke in opposition to the recom- 
mendations of the Section of Inter- 
national Law. He declared that he 
was in favor of the resolution pro- 
posed to the House by Mr. Ruzicka 
because it was “an absolutely sound 
resolution for this Association to 
adopt. . . . It says that we object to 
genocide, as does everybody else. It 
says, secondly, we have a Constitu- 
tion to uphold, and nobody has yet 
produced a technique that will ren- 
der this document consistent with the 
Constitution. Third, it says . . . that 
the Genocide Convention as sub- 
mitted shall not be approved, and 
that we want the reports of the 
American Bar Association, of the 
Special Committee on Peace and 
Law, and of the International Law 
Section submitted to the Senate of 
the United States”. He declared that 
this was the most “lawyer-like” thing 
to do, and that unanimity on so im- 
portant a question could not be 
expected. 


Declares Covenant 

Is *‘Ambiguous"’ 

Cody Fowler of Florida, speaking in 
favor of the compromise resolution, 
said, “Of course we are for anything 
that will condemn genocide if we 
know what genocide is. If it is mass 
killing, yes. If it is anything that 
will cause serious bodily or mental 
harm to members of the group, we 
don’t know whether we are for that 
or not. It is just possible that some 
treatment of minority groups might 
give them a mental inferiority com- 
plex which might be considered seri- 
ous under that. We don’t know. 
Nobody has passed on that, and we 
don’t know what that is, and until we 
do, we are a little slow about any en- 
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He added that 
he thought that the record of the 
United States during the last few 
years could leave no misunderstand- 


tangling alliances.’ 


ing of this country’s position in in- 
ternational affairs. 

Douglas Hudson of Kansas said 
that while he did not agree that the 
resolution was unconstitutional, he 
was opposed to establishing “some 
international body to judge us”, and 
therefore he was in favor of the Rix 
report, but was wilfing to go along 
with the compromise amendment. 


Thinks Reservations 

Sufficient 

Ross L. Malone of New Mexico com- 
pared the draft Genocide Conven- 
tion to a contract arrived at by 
negotiation with the attorney for an 
opposing party—each attorney thinks 
he could have drafted a better con- 
tract if let alone. “We had to re- 
solve the views of a great many coun- 
tries”, he reminded the House, “‘and 
we are going to continue to do that 
as time goes on, and we are either 
going to have to take our position 
in the family of nations . . . or we 
are going to have to climb back into 
a shell that we found didn’t fit very 
well.” He said that, so far as he 
could learn from the debate, none 
of the reservations set forth in the 
Section’s resolution had been point- 
ed out as being insufficient. 

Judge Hatton Sumners of Texas 
spoke on the subject, outlining some 
of the reservations proposed by the 
committee. 

Osmer C. Fitts of Vermont de- 
clared: “We must have affirmative 
action. We have it in the resolu- 
tion that the House committee has 
brought before you [where] we spe- 
cifically and strictly condemn geno- 
cide . . . but we also state positively 
and unequivocally that we do not 
believe that the present convention 
before the Senate of these United 
States is proper.” 

Chairman Morford then _ recog- 
nized Mr. Rhyne to close the debate. 
He declared that the Section had not 
drawn the report hastily, but had 
rather tried very conscientiously to 





fit the Convention into the frame. 
work of our law. He quoted state- 
ments of Charles Evans Hughes and 
John Foster Dulles to the effect that 
similar reservations to a treaty were 
effective. 


House Votes to Adopt 

Compromise Report 

The House then on Mr. 
Rhyne’s motion to substitute the 
Section report and resolutions for 
that submitted by the special com- 
mittee of the House. The House 
voted to reject Mr. Rhyne’s proposal, 
and it was lost. 

Mr. Rhyne then desired to pro- 
pose an amendment to the compro- 
mise resolution, but was ruled out 
of order by Chairman Morford and 
after a brief debate, the ruling of the 
chair was sustained by a vote of 
seventy-one to thirty-three. 

The House then voted to adopt 
the compromise resolution. 

Mr. Ruzicka then proposed the fol- 
lowing resolution, which was adopt- 
ed without debate: 


voted 


Reso.tvep, That the Special Com- 
mittee on Peace and Law Through 
United Nations and the Section of 
International and Comparative Law 
be authorized, in response to the re- 
quest of the State Department of the 
United States, to transmit the written 
report of the Special Committee and 
the Section and such other comments 
on the proposed Covenant on Human 
Rights as they may deem appropriate; 
also to transmit such comments as 
they may have on the Covenant to the 
appropriate authorities of the United 
Nations. 

By special order of business, the 
House then turned to consider the 
report of the Section of Criminal 
Law, presented by John R. Snively 
of Illinois, the Section Delegate. He 
offered a resolution that would have 
required the House to reconsider its 
action at the second session with re- 
spect to the proposed Code of Mili- 
tary Justice. The Code does not pro 
vide for separation of courts-martial 
jurisdiction from command, and is 
opposed by the Committee on Mili- 
tary Justice for that reason. The pur- 
port of Mr. Snively’s motion was to 
lay the whole matter on the table 
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until the Mid-Year Meeting. 


Chairman Rules Motion 
Out of Order 
Upon a point of order raised by 
David F. Maxwell of Pennsylvania, 
Chairman Morford ruled that Mr. 
Snively could not move to recon- 
sider the action of the House unless 
he voted in favor of the original 
resolution. 

At this, George M. Morris of the 
District of Columbia moved to have 
action previously taken reconsidered, 


} saying he did so because a respon- 


sible Section of the Association 
wished to show the House an error 
that it had made, and that he 
thought that any agency of the As- 
sociation should have a hearing if 
possible. 

Douglas Hudson of Kansas then 
rose to a point of order, pointing 
out that the reconsideration was di- 
rected to action unanimously ap- 
proved by the House the day before 
and that Mr. Morris’ motion was out 
of order. 

Chairman Morford replied that he 


' construed Mr. Morris’ motion to be 
» to reconsider the former action of 


| the House whenever it was taken. 


A. W. Trice of Oklahoma then 


| rose to a point of order, saying that 


) the rules of the House require a mo- 
5 tion to reconsider to be presented at 


» the same session of the House at 





which the action to be reconsidered 


§ was taken. Chairman Morford sus- 


tained Mr. Trice’s point of order 
and ruled Mr. Morris’ motion out 
of order. 

Karl C. Williams of Illinois there- 
upon moved on Mr. Snively’s behalf 
that the former action of the House 
be rescinded. 


House Votes 
Not to Rescind 


| Mr. Hudson declared that there is 


“a rule of law that when it is time 


| o speak and you do not speak, cer- 


a 


tain intendments and conclusions 
are drawn”. No one spoke in oppo- 
sition to the House’s former action 
when it was under consideration, he 
said, and moreover, the House did 
not vote to oppose the Code of Mili- 
tary Justice; it suggested that amend- 





ments should be made to the Code 
that would provide for separation of 
courts martial from command, and 
that the House was aware that both 
General Bradley and General Eisen- 
hower were opposed to such separa- 
tion, and had been so aware when 
they voted. 

The House then voted not to re- 
scind the action previously taken. 


House Votes To Continue 

Peace and Law Committee 

At this point, Chairman Morford 
remarked that one resolution of the 
Committee on Peace and Law 
Through United Nations, through 
inadvertence, had not been passed, 
and recognized the chairman of the 
committee, Mr. Rix. 

The resolution, passed unanimous- 
ly, was as follows: 

That the Special Committee on 
Peace and Law Through United Na- 
tions be continued. 

By special order, the House then 
turned to the report of the Section 
of Labor Relations Law, given by 
the Vice Chairman of the Section, 
Theodore R. Iserman of New York, 
on behalf of Clarence M. Mullhol- 
land of Ohio, the Section chairman. 

The report covered the work of 
the Section, and was made in re- 
sponse to a resolution of the House 
at the Mid-Year Meeting requesting 
such a report. Mr. Iserman said that 
the Section had been successful in 
attracting the vast majority of all 
the leading labor lawyers in the 
country irrespective of client afhlia- 
tions, and had held numerous re- 
gional and sectional conferences 
throughout the nation. He explained 
that the Section regards its pur- 
pose in the initial stages of its de- 
velopment as primarily educational. 
Its federal legislation committee, he 
said, has been confronted with an 
impossible task because of the po- 
litical significance of all labor legis- 
lation, which makes negligible the 
area of possible agreement both in 
the committee and in the Section. 


A New Labor Committee 
Is Proposed 


Following Mr. Iserman’s report, 
Chairman Morford recognized James 


Proceedings of the House of Delegates 


D. Fellers of Oklahoma for the Com- 
mittee on Draft. Mr. Fellers read a 
resolution submitted for considera- 
tion by the House by Charles H. 
Woods of Arizona. The resolution 
would have requested the President 
of the Association to appoint “‘a Spe- 
cial Committee on Labor Relations 
Law to study and report upon pro- 
posed and necessary legislation in 
the field of labor relations”. Mr. 
Fellers said that the Committee on 
Draft submitted the resolution with- 
out recommendation, and he moved 
that it be adopted so that the House 
might consider it. 

Mr. Woods then spoke in favor of 
the resolution. He declared that the 
Section of Labor Relations Law had 
been functioning four years, and 
had made no recommendations on 
legislation. He declared that the 
Association owes a duty to the public 
to express its opinion on such mat- 
ters, and that the By-Laws of the 
Association require the Section to 
speak. Since it has not done so, he 
said, he would be surprised if the 
Section were to oppose the resolu- 
tion, since it does not trench upon 
any activity in which the Section is 
now or has been engaged. 


John M. Niehaus 

Answers Mr. Woods 

John M. Niehaus of Illinois, former 
Chairman of the Section of Labor 
Relations Law and now the Section 
Delegate, replied to Mr. Woods. He 
said that the Section does not desire 
to “abdicate any of the provisions or 
responsibilities fixed in our Consti- 
tution, including proposing logical, 
fundamental, basic labor _legisla- 
tion”. He declared that the question 
was this: “How would you go about 
changing the fundamental labor law 
of this nation? Who would the peo- 
ple be who should draft such a law? 
And if it were done in a one-sided 
way, for example, would it ever 
pass?” He said that it had taken the 
outstanding bankruptcy experts of 
the country seven years to draft the 
Chandler Act in a field of law in 
which there was “no political fire”, 
and that “when the fire is out of this 
subject, this Section will accomplish 


November, 1949 * Vol. 35 961 
































































































































the same thing that those bankruptcy 
men did back in the thirties and we 
will get some fine labor legislation”. 


Edward A. Dodd 

Speaks Against Proposal 

Edward A. Dodd of Kentucky, speak- 
ing in opposition to the resolution 
supported by Mr. Woods, declared 
that “From year to year the feeling 
between labor and management has 
been keen, and if any question had 
been pressed to the point where you 
would try to get a joint recommenda- 
tion from the Section, it is my opin- 
ion that the Section would have 
dissolved itself”. 

Sylvester C. Smith, Jr., of New 
Jersey, declared that the Section was 
making progress despite political bit- 
terness, and that one of the greatest 
difficulties was that lawyers who rep- 
resent management have different 
views, and their clients have differ- 
ent views. He said, “I do not think 
that you can make progress by hav- 
ing a special committee. I think you 
are not only going to create an at- 
mosphere of distrust and doubt, but 
I think you are going to stop the 
progress”. 


Mr. Woods’ Proposal 

Ils Defeated 

Mr. Woods, in closing the debate, 
said that he thought discussion and 
study in the labor field ought to 
be encouraged, but that he did not 
think that that was the sole func- 
tion of the Section. He pointed out 
that many universities and confer- 
ences can do that just as well as the 
Section. He declared, “If we wait 
for unanimity, if that is the idea, if 
you are going to vote here until 
unanimity is reached, we will all be 
dead and so will the people”. 

The resolution was defeated on 
the vote of the House, 

By special order, the House then 
considered the report of the Com- 
mittee on Hearings, given by Morris 
B. Mitchell of Minnesota, the chair- 
man of the committee. He said that 
Julius Henry Cohen of New York 
had written a joint letter to the 
President of the Association and the 
Chairman of the House of Delegates 
charging that the officers of the Sec- 
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tion of Taxation had acted improp- 
erly in opposing confirmation of 
Judge Marion J. Harron for reap- 
pointment to a second term as Judge 
of the Tax Court of the United 
States. Mr. Cohen had requested 
that the House of Delegates repeal 
the resolution authorizing the Tax 
Section to oppose nomination or 
confirmation of judges of the Tax 
Court, had suggested that appoint- 
ments to the Tax Court be handled 
by the Committee on Federal Judi- 
ciary, and had asked that the action 
of the Section of Taxation in op- 
posing Judge Harron’s confirmation 
be repudiated. 


Hearings Committee 

Exonerates Section 

Mr. Mitchell said that the Commit- 
tee on Hearings had reviewed the 
whole case, and that Mr. Cohen and 
representatives of the Section had 
appeared before it. He said that the 
Committee did not believe that Mr. 
Cohen’s charges against the officers 
of the Section had been proved, and 
that the Section “represents a fine 
example of courageous and unself- 
ish service to the Bar and the public 
for which they should be thanked 
and commended, rather than cen- 
sured and repudiated”. He moved 
the adoption of the following recom- 
mendations, and requested unani- 
mous consent for Mr. Kilpatrick, the 
Chairman of the Section of Taxa- 
tion, and Mr. Cohen to address the 
House on the subject: 


(1) That the request for the re- 
peal of the resolution granting the 
officers and council of the Section of 
Taxation authority to oppose nomina- 
tion or confirmation of appointments 
to the Tax Court of the United States, 
be denied. 


(2) That the suggestion that the 
action of the officers of the Section 
of Taxation in recommending ap- 
pointees or opposing nominations to 
the Tax Court of the United States be 
transmitted to the Committee on the 
Judiciary for action, be disapproved. 

(3) That the request that the House 
of Delegates repudiate the action of 
the officers of the Section of Taxation 
in opposing confirmation of Judge 
Marion J. Harron, be denied. 


Vance Custer of Georgia objected 
to Mr. Cohen and Mr. Kilpatrick 





addressing the House because of the 
shortness of time remaining for the 
House to finish its business. 

The House then voted to adopt 
the recommendations of the Commit. 
tee on Hearings. 

Judge Alfred P. Murrah of Okla. 
homa then presented the report of 
the Section of Judicial Administra. 
He that the House 
adopt the following resolution: 


tion. moved 


1. That the picketing of the courts 
constitutes in itself an attempt to in 
timidate the courts or to influence 
their action and is a contempt of 
court. 

2. That under their power to pro- 
tect themselves from acts of contempt 
the courts have power to punish for 
contempt those who are guilty of 
picketing and should not hesitate to 
exercise that power. 

3. That picketing of the courts is 
punishable both summarily and as a 
crime; and any legislation which spe 
cifically applies to picketing should 
expressly recognize and preserve the 
power of the court to punish such 
conduct summarily in a contempt pro- 
ceeding. 

4. That the Association approves 
and recommends S.1681 as a 
fication of what it conceives to be the 
present power to punish for contempt 
any interference with.the orderly ad 
ministration of justice. 


clari 


Judge Murrah explained that the 
Section proposed the resolution to 
clarify what it believes to be the 
present power of the courts to punish 
for contempt. 

Mr. Rhyne of the District of Co 
lumbia, speaking for a special com 
mittee appointed by the Board ol 
Governors, composed of Mr. Rhyne, 
Harold J. Gallagher and Calvin 
Cory, that had been working in sup 
port of the legislation, reported that 
a similar bill had been passed by the 
House of Representatives and thai 
this bill had been reported out fa 
vorably by the Senate committee with 
only Senator Langer objecting. He 
urged adoption of the resolution. 

John Kirkland Clark of New York 
declared: “Only one who has seen 
and heard what is going on in Fole; 
Square in New York can understand 
the necessity for immediate action 
or passage by the Congress of such 
an act as this. The very patient 
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judge who is presiding over the trial 
there is doing everything in his 
power to avoid any possibility of 
revealing any prejudice, and for that 
reason I think he has refrained from 
exercising the power which he may 
possess... . I think it [the picketing 
of the federal court where the eleven 
Communist Party leaders were on 
trial] is a most disgraceful thing. . . . 
We should have the right to protect 
our federal judges and the federal 
administration of justice.” 


House Votes To Condemn 

Picketing of Courts 

Cuthbert §. Baldwin also seconded 
the motion to adopt the resolution, 
and it was put to a vote and unani- 
mously carried. 

The House also voted to approve 
the following recommendations of 
the Section of Judicial Administra- 
tion: 

(1) Approval of the report of the 
Subcommittee on Traffic Courts of 
the Enforcement Committee of the 
1949 President’s Highway Safety 
Conference. 

(2) Approval of the uniform traf- 
fic ticket. 

(3) Support for the traffic court 
program from the Conference of 
Chief Justices. 

(4) Continued cooperation of the 
\ssociation in the sponsorship of 
traffic-court-judges and prosecutors 
conferences. 

(5) Authorization for the Traffic 
Court Committee to seek additional 
funds to expand its activities, from 
sources outside the Association. 

(6) Authorization for the commit- 
tee to make awards in the name of 
the Association to the state or states 
that achieve outstanding progress in 
improving traffic courts. 

(7) Authorization for the com- 
mittee to undertake surveys of traf- 
fic courts in municipalities at a fee 
to be charged by the Association to 
the municipalities. 

(8) Approval for the distribution 
of copies of the Canons of Judicial 
Ethics to every judge of a court of 
limited jurisdiction, and allowance 
of funds to do so. 

(9) Change of the committee's 
name to “Committee on Courts of 


Limited Jurisdiction”. 


Judge Murrah Moves 

To Rescind Action 

Judge Murrah then moved that 
the House rescind the resolution 
passed at the first session opposing 
H.R. 2051, which would establish 
uniform qualifications for jurors in 
federal courts. 

Judge Murrah explained that his 
Section had prepared another resolu- 
tion that was in opposition to the 
one adopted by the House, and that 
members of the Committee on Juris- 
prudence and Law Reform, which 
proposed that resolution, had con- 
sented to rescind the action. He said 
that the legislation will not be passed 
by Congress at its present session 
anyhow. 

Chairman Morford declared that 
Judge Murrah’s motion was out of 
order, since it amounted to a motion 
for reconsideration, and was not 
made on the same day that the 
original motion was passed. 

Frank W. Grinnell of Massachu- 
setts explained that, as members of 
the Committee on Jurisprudence and 
Law Reform, he and Mr. Provosty 
and Mr. Moore had conferred with 
Judge Murrah, and had said that 
they had no objection to his Section’s 
being heard on the subject if it so 
desired and if the House were 
willing. 


Action Is Deferred 
Until Mid-Year Meeting 
Mr. Morford thereupon ruled that 
the motion of Judge Murrah was in 
order, and upon motion of Mr. 
Morris of the District of Columbia, 
action upon the matter was deferred 
until the Mid-Year Meeting. 
Herbert W. Clark, Chairman of 
the Section of Legal Education and 
Admissions to the Bar, then pre- 
sented the report of his Section. He 
moved that the following resolution 
be adopted: 

Wuereas, the Law School, Texas 
State University for Negroes at 
Houston, Texas has made application 
for approval by the American Bat 
Association; and 

WHEREAS, an investigation of the 


school shows that the school is in 
compliance with the minimum stand- 
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ards of legal education; now there- 
fore be it 
Resotvep, That the American Bar 
\ssociation provisionally approves the 
Law School of Texas State University 
for Negroes, subject to annual inspec- 
tion, until full approval be given. 
The motion was carried, and the 
resolution was unanimously adopted. 


Resolution Would Raise 

Law School Standards 

The next resolution of the Section 
was a proposal to change the existing 
requirements for admission to ap- 
proved law schools, so that, begin- 
ning in the fall of 1952, an approved 
law school shall require at least three 
years of college work for admission, 
or, if the law school requires four 
years for graduation, it shall require 
at least two years acceptable college 
work for admission. 

Mr. Clark said that the Association 
of American Law Schools had con- 
sidered this proposal a number of 
times, but had never passed it be- 
cause of the two-thirds rule that 
prevails in that organization. He 
said that the Section therefore felt 
that the Association should take 
action to raise the standard. 

William H. Dillon of Illinois, 
proposed a substitute motion to the 
effect that the resolution be deferred 
to the Mid-Year Meeting. He said 
that the change would not become 
effective until 1952 anyhow, and that 
there could be no harm in allowing 
the Association of American Law 
Schools to confer with the Section 
on the problem. 

The House voted in favor of the 
substitute motion, fifty-two to thirty- 
five. 


Two New Uniform Acts 
Receive Approval 
Mr. Dillon of Illinois, reporting for 
the Section of Real Property, Pro- 
bate and Trust Law, said that his 
Section recommended approval of 
the Uniform Ancillary Administra- 
tion of Estates Act. Secretary Stecher 
said that that act would be presented 
to the House when the National 
Conference of Commissioners on 
Uniform State Laws gave its report 
to the House. 

The House then turned to the 
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report of the Section of Insurance 

Law which J. Harry LaBrum of 

Pennsylvania presented. He moved 

the adoption of the following reso- 

lutions: 

1. ResotvepD, That the American 
Bar Association opposes the 
enactment of any compulsory 
non-occupational temporary dis- 
ability benefit laws by the Federal 
Government. 

. RESOLVED, That the American 
Bar Association opposes the 
enactment of any of the pro- 
posals for a system of compulsory 
medical care insurance, currently 
before the Congress of the United 
States. 

The resolutions were passed with- 
out discussion. 

The third resolution recom- 
mended by the Section would have 
placed the Association on record as 
favoring an amendment to Rule 
26 (b) of the Federal Rules of Civil 
Procedure. Mr. LaBrum said that 
the change would place a limitation 
on the lengths to which an attorney 
in discovery examination could go in 
obtaining information from the files 
of an opposing attorney. 

Albert E. Jenner, Jr. of Illinois, 
moved that consideration of the 
resolution be deferred until the Mid- 
Year Meeting. He said that the 
“matter is one of fundamental 
importance on the whole discovery 
situation under the discovery rule, 
Rule 26 (b). .. and I believe the 
House should be fully informed be- 
fore it takes action on any such 
proposal . . . you do not have before 
you now the last sentence of 26 (b) 
which is proposed to be stricken”. 
At the suggestion of Secretary 
Stecher, the motion of Mr. Jenner 
was amended so that the matter 
would be referred to the Committee 
on Jurisprudence and Law Reform, 
and was carried when put to a vote. 


ho 


William W. Evans Reports 

on State Legislation 

William W. Evans of New Jersey, 
Chairman of the Committee on State 
Legislation, reported for that com- 
mittee. He reported that there were 
ninety-seven introductions of uni- 
form state acts in the various state 
legislatures, and that forty-one of 
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them were adopted. 
John D. Randall of Iowa, Chair- 
man of the Committee on Unauthor- 
ized Practice of the Law, reporting 
for that committee, said that it was 
hoped that the Administrative Prac- 
titioners Act would soon be passed 
by Congress. He announced that the 
decision in the Bercu case had been 
affirmed in the New York Court of 
Appeals. He said that the committee 
was working on plans to establish 
a national conference group between 
lawyers and accountants. With refer- 
ence to a proposed Institute on Law 
and Skilled Professions to be con- 
ducted by the Harvard School of 
Business Administration, he _pro- 
posed the following resolution: 
WHEREAS, it has been proposed that 
an Institute on Law and Skilled Pro- 
fessions be conducted by the Harvard 
School of Business Administration and 
the University of Virginia Law School, 
in which the American Bar Associa- 
tion and the American Institute of 
Accountants and representatives of 
other skilled professions may parti- 
cipate; now therefore, be it 
RESOLVED, that the Standing Com- 
mittee on Unauthorized Practice of 
the Law, the Section of Taxation, and 
the Section of Administrative Law be, 
and they hereby are, authorized to 
participate on behalf of the American 
Bar Association in such Institute. 
The House voted to adopt the 
resolution. 


Legal Service to Armed Forces 

Makes Its Report 

Reporting for the Committee on 
Legal Service to the Armed Forces, 
Milton J. Blake of Colorado, chair- 
man of the committee, reported that 
the Army had made considerable 
progress on a manual on legal 
assistance that had been sent to all 
legal assistance officers in the field. He 
said that the Army should be com- 
plimented on its remarkable job in 
this project. He read letters com- 
plimenting the Association for its 
legal assistance work from the Judge 
Advocate General of the Air Force 
and the Judge Advocate General of 
the Navy. 

In concluding his report, Mr. 
Blake moved that the committee be 
continued, and the motion was 
carried by the House. 


Roy Willy, Chairman of the Com. 
mittee on Rules and Calendar, re. 
ported that the Assembly had passed 
the proposed changes in the Consti- 
tution and By-Laws of the Associa. 
tion, already approved by the House 
at the Mid-Year Meeting in 1949 and 
ratified at the first session of this 
meeting, making only one slight 
amendment in the form approved by 
the House. Accordingly, he moved 
that the House approve amending 
Article X of the Constitution, thus 
changing the name of the Section 
of Corporation, Banking and Mer- 
cantile Law to “Section of Corpora- 
tion, Banking and Business Law”. 
The House adopted the amendment 
unanimously. 

Mr. Willy also moved that the 
following resolution be adopted: 


BE IT RESOLVED, That the Board of 
Governors has authority in the interim 
between the adjournment of this 
House and its next meeting to con- 
tinue such existing special committees 
as in their judgment may be needed 
to carry on the work of the Associa 
tion; and be it further Resotven, 
That during such period, the Board 
of Governors be also authorized to 
create such advisory committees to 
either standing or special committees 
as, in their judgment, may be needed 
or necessary to carry on the activities 
of the Association, and that the Board 
of Governors report to the House at 
its next meeting any action taken 
under this resolution. 

The resolution was adopted with- 


out discussion. 


Dean Harno Reports 

on Uniform State Laws 

Dean Albert J. Harno of Illinois, 
Chairman of the National Confer 
ence of Commissioners on Uniform 
State Laws, reporting for that group, 
said that the tentative draft of the 
new commercial code will be printed 
before January 1, 1950, and _ re- 
quested criticism of the code from 
all interested agencies. 

He then moved that the Uniform 
Ancillary Administration of Estates 
Act and the Uniform Photographic 
Copies of Business and Public 
Records as Evidence Act and an 
amendment to the Uniform Ac 
knowledgement Act, drawn by the 
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# The following jurisdictions will 
elect a State Delegate for a three- 
year term beginning at the adjourn- 
ment of the 1950 Annual Meeting 
and ending at the adjournment of 
the 1953 Annual Meeting: 


Alabama Missouri 
Alaska New Mexico 
California North Carolina 
Florida North Dakota 
Hawaii Pennsylvania 
Kansas ‘Tennessee 
Kentucky Vermont 
Massachusetts Virginia 


Wisconsin 

An election will be held in the 
State of New Jersey for State Dele- 
gate to fill the vacancy in the term 
expiring at the adjournment of the 
1951 Annual Meeting. The State 
Delegate elected to fill the vacancy 
will take office immediately upon 
the certification of his election, 

Nominating petitions for all State 
Delegates to be elected in 1950 must 
be filed with the Board of Elections 
not later than April 20, 1950. Peti- 
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Notice by the Board of Elections 


tions received too late for publica- 
tion in the April JournaL (deadline 
for receipt March 5) cannot be pub- 
lished prior to distribution of ballots, 
fixed by the Board of Elections for 
April 27, 1950. 


Forms of nominating petitions may 
be obtained from the Headquarters 
of the American Bar Association, 
1140 North Dearborn Street, Chicago 
10, Illinois. Nominating petitions 
must be received at the Headquarters 
of the Association before the close of 
business at 5:00 p.m. April 20, 1950. 


Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State from which a State Delegate 
is to be elected in that year, may file 
with the Board of Elections, consti- 
tuted as hereinafter provided, a signed 
petition (which may be in parts), 
nominating a candidate for the office 





The House of Lords 
(Continued from page 892) 


made from time to time to the de- 
bates, carrying great weight, by, for 
instance, the Archbishops of Canter- 
bury and York. 

There is at least one great ad- 
vantage in having a House whose 
members are not dependent upon 
voters for election. We are spared 
those outbursts of hot air which are 
sometimes poured forth in the House 
of Commons simply in order that 
they may be reported in the local 
press and may impress the voters. 

As I am not a politician, I shall 
say nothing as to the political battles 
which go on in the House of Lords. 
By long-standing custom, the Lords 
of Appeal take no part in political 
discussions although they can, of 
course, speak at any time in the 
House of Lords, and they frequently 
do speak in the course of debates 
upon some which are 
merely directed to improving the 
law, such as the recent bill which 


measures 
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was brought in dealing with patents 
and designs and another bill which 
was brought in dealing with the 
adoption of children. 

I think that anyone who knows 
the subject, whatever his politics, 
would agree that the House of Lords 
has done and is doing most valuable 
work for the State, although some 
alterations may be thought desirable 
in the manner in which its members 
are selected. 


House of Lords 

Not Merely Revising Chamber 

It should not be forgotten that the 
House of Lords itself is a legislative 
chamber and not merely a revising 
chamber. Bills may be introduced, 
and often are introduced, there in- 
stead of in the House of Commons, 
especially bills of a noncontroversial 
In the House of Lords 
they are fully discussed, amended if 
necessary, and put into shape. Often 
they then pass the House of Com- 
mons with little or no discussion. 


character. 


of State Delegate for and from such 

State. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. 
Each nominating petition must be 
accompanied by a typewritten list 
of the names and addresses of the 
signers in the order in which they 
appear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating petitions 
expires. 

BoarRp OF ELECTIONS 
Edward T. Fairchild, 

Chairman 
William P. MacCracken, |r. 
Harold L. Reeve 


Next, when bills come up from the 
House of Commons, they undergo a 
useful scrutiny in the Lords before 
they go back to the Commons, and 
often many of the Lords’ amend- 
ments are accepted in the Commons. 
Finally, nearly half of the local and 
private bills introduced into Parlia- 
ment are examined in the first place 
by committees of the House of Lords. 
This examination takes a great 
deal of time when the bill is op- 
posed, and usually those bills which 
are opposed in the House of Lords 
are not subsequently opposed in the 
House of Commons. Thereby the 
Lords greatly diminish heavy and 
sometimes dull work which would 
have to be done by the House of 
Commons if there were no second 
chamber, and it is worth remember: 
ing that those peers who hold no 
political office or legal appointment 
work in the House of Lords day after 
day for nothing. This is often for 
gotten, conveniently, in Britain. 
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No Wide Breach 
Between Lords and Commons 


\ few words, from a purely non- 
political point of view, as to the dis- 
pute now in progress between the 
Lords and the Commons on the bill 
to nationalize the iron and steel in- 
dustries. As you all probably know, 
the House of Lords has no longer 
a complete power to veto legislation 
passed by the House of Commons 
but can only delay it for a certain 
period by rejecting it. Apart from 
this dispute as to the iron and steel 
bill, I think most people would 
agree, whatever their party, that 
there has been no very wide breach 
between the Lords and the Commons 
during the present Parliament, some 
four years. 


The position exists of a large So- 
cialist majority in the House of Com- 
mons and a large Conservative ma- 
jority in the House of Lords, but the 
Conservative peers, though they do 
not like a good deal of the legislation 
introduced by the present Govern- 
ment, have realized that a Socialist 
Government has been put in power 
by the votes of the people. They, 
therefore, have merely suggested 
amendments to various bills, and 
many of these amendments have 
been accepted by the Commons. But 
now the battle is joined. I think I 
can state quite objectively and briefly 
the contentions of the two sides. 


The Socialists in both Houses say 
that the nationalization of iron and 
steel was an important part of the 
program that was approved by the 
majority of the electors when the 
present House of Commons was 
elected in 1945, and that a non-rep- 
resentative body like the House of 
Lords has no right to thwart the will 
of the people. The Conservatives 
do not admit that the nationaliza- 
tion of iron and steel was amongst 
the matters which were approved by 
the electorate and say that, even if 
it was approved in 1945, the elector- 
ate should be given a chance of ex- 
pressing its views on the nationaliza- 
tion of this important and efficiently 
run industry after considering what 
has been the effect up till now of the 








wide schemes of nationalization al- 
ready introduced during the present 
Parliament. The result is that the 
Conservative peers seek to postpone 
the coming into operation of the bill 
until after the election of 1950, while 
the Socialists are determined to carry 
it through during the lifetime of the 
present Parliament. I express no 
view as to which of them is in the 


right. 


A Bird's-Eye View 

of English Courts 

I turn now to give you a bird's-eye 
view of the courts in England as they 
are today. Many of you may know 
in whole or in part what I am about 
to tell you, but I feel that we in Eng- 
land do not know as much as we 
should like to know about your 
judicial system, and perhaps you may 
not have a very complete picture of 
ours. In fact, well-informed mem- 
bers of your Association have said to 
me, “I cannot get all these courts and 
different kinds of judges of yours 
straight in my head.” 

I shall not attempt to deal, in the 
time at my disposal, with the Scot- 
tish Courts, as the Scots have a dif- 
ferent judicial system from that 
which exists in England. Probably 
you have already realized that my 
wife and I are both Scots, but I went 
to the English Bar and became an 
English judge, and I think I had bet- 
ter leave it to some member of the 
Scottish Bar to explain their system 
some other day. 

I shall start by dealing with the 
courts exercising civil jurisdiction in 
England and shall then, if there is 
time, say something as to the courts 
exercising criminal jurisdiction. To 
simplify my sketch of the civil courts, 
I shall omit any reference to courts 
having some special jurisdiction in a 
particular part of England, and shall 
concentrate on three main headings 
—the County Courts, the Supreme 
Court of Judicature (embracing the 
High Court of Justice and the Court 
of Appeal) and the House of Lords. 

The County Courts are spread out 
in various towns throughout the 
whole of England. The County 
Court judges are men drawn from 
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the ranks of the Bar who have con- 
siderable experience and good quali- 
fications. Some of them, perhaps 
through modesty, may have thought 
that they were unlikely to attain a 
judgeship in the High Court. Others 
may be attracted by the prospect of 
living in a country district. It was 
formerly said that acceptance of a 
County Court judgeship was the con- 
clusion of a man’s career, but in 
recent years there have been several 
promotions from the County Court 
to the High Court Bench. The juris- 
diction of the County Court is lim- 
ited by statute but is fairly extensive. 
The procedure is extremely simple. 
A citizen who conceives that he has 
a civil claim against another citizen 
files a plaint at the County Court 
setting out in simple language what 
his claim is against the defendant. 
He can either do this himself or em- 
ploy a solicitor. The defendant can, 
if he wishes, file a written defense, 
but he can, if he prefers it, simply 
attend with his witnesses, if any, 
when the case comes on for hearing. 
At the hearing, either party can state 
his case in person or can employ 
counsel or solicitors. As you are well 
aware, in England we separate the 
legal profession into barristers (or 
counsel”) and solicitors, whereas in 
this country you combine the two 
branches. 

Appeals from the County Courts 
now go direct to the Court of Ap- 
peal, though they used to go to a 
divisional court of the King’s Bench 
Division. 


Supreme Court of Judicature 

Sits in the Strand 

The Supreme Court of Judicature 
sits at the Royal Courts of Justice in 
the Strand, London. It consists, as I 
have said, of the High Court of Jus- 
tice and the Court of Appeal. As I 
have found out that some of you find 
our legal titles both difficult and in- 
teresting, I shall say that a judge of 
the High Court, such as Mr. Justice 
Birkett, whom many of you know so 
well, is officially described as the 
Honorable Mr. Justice Birkett, and, 
as a High Court judge is always given 
a knighthood on his appointment, 
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he is Sir Norman in social life. The 
High Court is composed of three 
divisions: The King’s Bench Divi- 
sion, the Chancery Division, and the 
Probate, Divorce and Admiralty Di- 
vision. You may very naturally won- 
der what is the connection between 
Probate and Divorce and still more 
what is the connection between Di- 
vorce and Admiralty. I shall explain 
that shortly. 

The head of the King’s Bench Di- 
vision is the Lord Chief Justice, and 
the present Lord Chief Justice, as 
many of you know, is Lord Goddard 
who visited you recently. Lord God- 
dard is in a position that will I think 
strike you as rather strange. His 
ordinary daily work is to sit in the 
King’s Bench Division as a judge of 
first instance, although he is the 
senior of all the judges of first in- 
stance. He is also an ex officio mem- 
ber of the Court of Appeal where he 
sits occasionally. Lastly, because he 
is a peer who holds high judicial 
office, he is eligible to sit in the 
House of Lords in the hearing of ap- 
peals from the Court of Appeal. One 
thing he cannot do, under a well- 
recognized tradition of the profes- 
sion. He cannot hear appeals from 
himself. To do so would, you will 
agree, put him in a very embarras- 
sing position. 

The nominal, the titular head of 
the Chancery Division is the Lord 
Chancellor, but as he is fully occu- 
pied with other matters the arrange- 
ment of the work of that Division 
falls upon the Senior Chancery Judge 
for the time being. At present he is 
Mr. Justice Vaisey. Yesterday, the 
Chief Justice referred to Bleak House 
and to the case of Jarndyce v. Jarn- 
dyce which dragged on so long in the 
old Court of Chancery. I can assure 
you that things have changed greatly 
since those days, and the work of the 
Chancery Division is done in a very 
swift and a very sensible manner. 


Explains Organization 

of Probate Division 

The head of the Probate, Divorce 
and Admiralty Division is Lord 
Merriman who, as you know, has 
been a guest of your Association. The 
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reason why Probate, Divorce and 
Admiralty are placed in one and the 
same division is simply this. When 
the work of the High Court was 
reorganized in 1873, there were the 
two large branches, King’s Bench and 
Chancery, and there were the three 
smaller branches which I have just 
mentioned. As it was not thought 
desirable to have as many as five 
divisions of the High Court, these 
three curious bedfellows were put 
together to make one division. 

I add with some sorrow that the 
work of the Divorce Division has 
swollen enormously, partly no doubt 
as a result of World War II and 
partly because the grounds on which 
a divorce can be granted have been 
considerably extended in_ recent 
years. 


Preliminary Hearing 

Conducted by Masters 

The preliminary work before a hear- 
ing in the High Court is done, in the 
King’s Bench and Chancery Division, 
by officials called masters. They hear 
applications by either party before 
the trial on such matters as the de- 
livery of pleadings and the discovery 
of documents, and before them bar- 
risters, solicitors, or solicitors’ clerks 
can appear. 

My own first experience of making 
a speech in a real live action was at 
one of these preliminary appoint- 
ments before a master. On these occa- 
sions the master sits behind a table 
and the barristers or solicitors sit 
on chairs on the other side of the 
table. When my turn came to speak 
I stood up and delivered my argu- 
ment and then sat down where my 
chair had been a few minutes before. 
In the meantime some person un- 
known had removed it and I dis- 
appeared with a clatter under the 
master’s table. This afforded con- 
siderable amusement to those pres- 
ent with the exception of myself, but 
I think I melted the heart of the 
master for he gave me everything 
I had asked for. 

Next comes the Court of Appeal 
which I can deal with very shortly. 
It also sits at the Royal Courts of 
Justice and hears appeals from the 


High Court and the County Courts. 
It is composed of the Master of the 
Rolls, who is the head of the Court 
of Appeal, and eight Lord Justices. 
They are frequently and not un- 
naturally confused with the Lords 
of Appeal who sit in the House of 
Lords. Vacancies in the Court of 
Appeal are generally filled by selec- 
tion—based upon merit and not upon 
seniority—from the Judges of the 
High Court. Occasionally, however, 
some particularly prominent barris- 
ter is promoted to the Court of Ap- 
peal straight from the Bar. Each 
member of the Court of Appeal is 
made a Privy Counsellor on his ap- 
pointment, and is entitled to the pre- 
fix “Right Honorable” because of 
this fact. There are no special fea- 
tures in the procedure in the Court 
of Appeal which is conducted like 
any other appellate court. 


House of Lords 

Is Court of Last Resort 

Lastly, there is the House of Lords 
which, as I have said, is the Supreme 
Court of Appeal from England, 
Scotland, Wales and Northern Ire- 
land. Appeals from the Court of 
Appeal can only be brought to the 
House of Lords by leave either of 
the Court of Appeal or the House of 
Lords. This provision is intended to 
stop a multiplicity of appeals and 
to concentrate the work of the House 
upon cases raising points of some 
general importance. 

I have already described  suff- 
ciently the judicial work of the 
House of Lords and I need only add 
that of the present nine Lords of 
Appeal, each of whom is given a life 
peerage on his appointment, six had 
their legal training at the English 
Bar, two at the Scottish Bar, and one 
at the Bar of Northern Ireland. 
Southern Ireland has, of course, cut 
herself off from the British legal 
system so that no appeals come from 
that country today. 


Explains Organization 

of Criminal Courts 

I must deal very shortly with the 
courts exercising criminal jurisdic- 
tion because my time is limited and 
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the subject is a large one. I shall 
start with the Justices of the Peace 
who try offenses of a less serious 
kind. The Justices of the Peace, 
commonly spoken of as fj. P.’s, are 
not selected from lawyers at all. 
They are selected by the Lord Chan- 
cellor on the advice of the Lord Lieu- 
tenant of the County, and the Lord 
Lieutenant proceeds on the basis of 
choosing local men of high character, 
common sense and wide experience. 
Occasionally, a judge or other emi- 
nent lawyer who lives in the district 
will sit with the local Bench, but in 
their day-to-day work they have the 
assistance of a clerk who is trained 
in the law. The justices of the peace 
receive no payment, and they do con- 
scientiously and carefully a great 
deal of work in the administration 
of justice. 

More serious offenses are tried at 
Quarter Sessions, which is a Court of 
Appeal from the Justices and is also 
a court having original jurisdiction 
in many, but not all, indictable 
crimes. In Quarter Sessions of Bor- 
oughs the cases are heard by a re- 
corder sitting alone. He must be a 
barrister of at least five years’ stand- 
ing, and, as a rule, of course, he has 
a very much longer experience. As 


Judicial Administration 
(Continued from page 896) 


permanent secretariat for the Confer- 
ence. You can well understand from 
this inadequate recitation of the du- 
ties of the Administrative Office why 
I say that a business manager is es- 
sential to the effective administra- 
tion of the courts. 

The outstanding success the Ad- 
ministrative Office has enjoyed in its 
first ten years of operation is a trib- 
ute to the vision and ability of its 
Director, Henry P. Chandler, and his 
assistants. Elmore Whitehurst has 
been Assistant Director of the Ad- 
ministrative Office since its establish- 
ment, while Leland Tolman and 
Will Shafroth are Chiefs of the Di- 
visions of Business Administration 
and Procedural Studies and Statis- 
tics, respectively. The Divisions of 
Probation and Bankruptcy, which I 


Quarter Sessions are only held on 
a few occasions in the year, the re- 
corder can carry on his ordinary 
work at the Bar for the rest of the 
year. 

Serious Crimes Are Tried 

by High Court Judges 

The most serious crimes, for instance 
murder, are tried by a High Court 
Judge of the King’s Bench Division, 
either at the famous “O!d Bailey” in 
London or at the Assizes when the 
judge goes on circuit. Appeals from 
the judge go to the Court of Crimi- 
nal Appeal, which is not a court 
sitting regularly, but a court com- 
posed of three King’s Bench judges 
collected together for the purpose. 
The Lord Chief Justice usually pre- 
sides in this court. One fact that 
may surprise American lawyers is 
that if the accused appeals from 
his sentence, the court can either 
reduce it, or leave it as it is, or in- 
crease it. This last mentioned power 
is certainly most useful in discourag- 
ing frivolous appeals. Finally, either 
the Crown or the prisoner has a fur- 
ther appeal to the House of Lords if, 
but only if, the Attorney General 
certifies that the case involves a 
point of law of such importance as 
to demand the decision of the high- 





mentioned only briefly because they 
are outside the ordinary field of state 
judicial administration, although 
they perform important functions 
in the federal judicial system, are 
headed respectively by Richard A. 
Chappell and Edwin L. Covey. 


Federal Plan Can Be Modified 
To Fit State Needs 


Of course, the federal plan of confer- 
ences and administrative office or- 
ganization may not fit the needs or 
the purses of most state judicial sys- 
tems, Other plans have also worked 
very well. I am not, therefore, sug- 
gesting that any of the techniques 
developed in the federal court sys- 
tem are any more effective than the 
administrative techniques already 
adopted by many of the states. How- 
ever, our experience in the federal 
system has led me to the conclusion, 
which I want to repeat, that two 


The Dual Function of the House of Lords 


est tribunal. 

A recent case in which this cer- 
tificate was given was that of William 
Joyce, generally known as “Lord 
Haw Haw”. He, as you know, had 
broadcast poisonous propaganda 
during the war in favor of Germany 
and against the Allies, and the point 
of legal importance was whether, in 
view of his birth and subsequent 
career, his circumstances were such 
that he could legally be convicted of 
treason to His Majesty, or whether 
his treason, if treason it was, was 
committed against some other state. 

The sketch of our courts which I 
have given you is necessarily a rather 
rapid and superficial one, but my 
time is limited and is now nearly up. 
My watch points to exactly the hour 
which I have been set. Tomorrow 
night, I shall say one or two things 
more and I shall hope to take the 
opportunity of thanking the Ameri- 
can Bar Association, on behalf of 
my wife and myself, for the wonder- 
ful kindness and hospitality that 
has been extended to us. Tonight, I 
only wish to say two sentences in 
conclusion: “Thank you for making 
our visit such a very happy one,” and 
“Thank you for listening to me with 
such patience.” 


things are vital to the most effective 
administration of a court system: 
First, a permanent business organiza- 
tion under the direction of the judi- 
ciary, which can gather information 
and supervise the administrative de- 
tails of the judicial system; and, sec- 
ond, a forum in which judges can 
meet to discuss and formulate plans 
for solving the administrative prob- 
lems with which they are faced. In 
connection with the former require- 
ment, I would direct your attention 
to the Model Act to Provide for an 
Administrator for the State Courts. 
Its provisions, plus the experience of 
those states which are now embark- 
ing upon plans providing for ad- 
ministrative offices, should provide a 
fruitful source of material for dis- 
cussion in the coming Conferences 
of Chief Justices. 

These conferences will, I am confi- 
dent, prove rich and rewarding to 
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those who participate in them. In 
solving problems of substantive law, 
you rely upon one anothers’ pub- 
lished decisions, not as binding prece- 
dents, but as guides and indications 
of others’ analysis, experience and 
research. I feel that you will profit 
fully as much from one anothers’ 
studies and experiments in the field 
of judicial administration through 
discussions in the forum of the Con- 
ference of Chief Justices. 

I regard this inaugural conference 
as a significant advance in the direc- 
tion of the more efficient administra- 
tion of the courts of this country. 


Fifty Years of Legal Change 
(Continued from page 900) 


the certainty of the law is sacrificed td 
its rational development, and the evils 
of the uncertainty thus produced may 
far outweigh the very trifling benefit 
to be derived from the correction of 
the erroneous doctrine. The precedent, 
while it stood unreversed, may have 
been counted on in numerous Cases as 
definitely establishing the law. Valu- 
able property may have been dealt 
with in reliance on it; important con- 
tracts may have been made on the 
strength of it; it may have become to 
a great extent a basis of expectation 
and the ground of mutual dealings. 
Justice may therefore imperatively 
require that the decision, though 
founded in error, shall stand invio- 
late none the less. “It is better,” said 
Lord Eldon, “that the law should be 
certain than that every judge should 
speculate upon improvements in 
it.” . . . [Salmond on Jurisprudence 
8th ed. 1930) 194-195.] 


Craftsmanship in Law 

Is Diminishing 

We may have some concern, I think, 
as would the lawyers and judges of 
an earlier day, over the diminution 
in the sense of craftsmanship in 
the law. While notice as distin- 
guished from issue pleading has re- 
sulted in many benefits through 
simplification, a dear price has been 
paid for this in a consequent lack of 
precision in definition of the field of 
controversy in cases litigated in the 
courts, It often occurs that not until 
a case has reached a court of appeals 
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The Business of Judicial Administration 


The conferences to come will pro- 
vide you with ideas, statistics and ex- 
perience with which to formulate 
your plans. Once these plans have 
been perfected, you must take the 
lead in securing their adoption. You 
must convince the Bench, the Bar 
and the legislature in your state that 
continuing improvement in court ad- 
ministration through adoption of 
businesslike methods is vital to pub- 
lic confidence in and respect for the 
courts. You must demonstrate to the 
legislature that the money expended 
in carrying out these plans will be 
returned with interest. You must 


has there been an exact focus of at- 
tention upon what are the issues of 
fact and law. The present-day tend- 
ency of both courts and commissions 
to admit evidence largely upon the 
ground of relevancy, i.e., with little 
reference to the rules of competency, 
is to be deprecated, One of the un- 
toward results of this is the making 
of records in both administrative 
and judicial proceedings so large as 
to be beyond the possibility of hu- 
man comprehension. There is a 
seemingly prevalent notion today 
that the adjective law is but a con- 
geries of dispensable technicalities, 
whereas in truth in an art which as- 
sumes to apply its substantive prin- 
ciples in an efficient, orderly and im- 
personal manner, it is indispensable. 
Every art has, in addition to a sub- 
stantive aspect embracing organized 
information and principles, a tech- 
nique through which the same are 
carried into effect.'4 The substantive 
law may be likened to water in a res- 
ervoir. Unless the water passes out 
through canals, laterals and _ still 
smaller channels, it never with pre- 
cision reaches a particular tract of 
land to make it fruitful. True, the 
channels may be made too many, too 
long, or too tortuous, and the water 
thus seep or evaporate before it 
reaches the land toward which it has 
been directed. But it is equally true 
that, if there are no channels through 
which it may flow, it will never reach 
that land. Likewise, the substantive 
law must pass through the channels 





assert the right of the judiciary, as 
an independent and coequal branch 
of government, to keep its own 
house. 

I am convinced that the program 
of administrative reform in the 
courts will lead to elimination of ex- 
cessive delay, expense and techni- 
cality in court procedure, and that 
we are thus insuring continuing pub- 
lic support of the courts. I cannot 
stress too much the importance of 
this program, for let it never be for- 
gotten that the free courts of this 
country are the firmest bulwarks of 
our democracy. 


of pleading, procedure and evidence 
so that it may precisely apply itself 
to the solution of a particular con- 
troversy in respect of which it is apt. 
In the essentials of the adjective law 
are embraced the safeguards of fair 
hearing guaranteed by the due pro- 
cess clause of the Constitution. 


Over-Specialization 

Should Be Avoided 

Present day lawyers and judges may 
view with concern the tendency to- 
ward specialization of the Bar, the 
limitation of practice to a highly 
particularized field with consequent 
diminution of knowledge of and in- 
terest in the law as a whole. The 
extremes of specialism which have 
developed in our sister profession of 
medicine, with consequent lessening 
of public confidence, are to be 
avoided, if possible. 





14. The engineering art does not accomplish 
the change of raw matter into forms which satisfy 
human wants, through mere knowledge of the 
principles of mathematics, physics, and chemistry; 
these musi be carried into action through formulas, 
blueprints, measuring devices, and the myriad of 
processes which the engineering art has in prac- 
tice devised. Only thus does iron in the ground 
become bridge or battleship, or coal and air, a 
fabric. Again, in* the medical art the principles 
of biology, anatomy, physiology, and pathology 
would be of no avail for the relief of human suf- 
fering and the prolongation of human life, were 
it not for exact diagnostic, therapeutic, surgical, 
and sanitation procedures through which such 
principles are made effective. No more than other 
arts can the juristic art escape the demands of 
necessity. See footnote 15. 


15. See the dissenting opinion of Stephens, J., 
in Bethlehem Steel Company v. National Labo: 
Relations Board, 74 App. D. C. 52, 65, 120 F. (2d) 
641, 654 (1941). 













be 

litis 
sior 
ils 

pro 
met 
eve 


in J 


Res 
No’ 
Alt 
pre 
chez 
esp 
ity 
the 
wh 
fur 
col 
tin 
sib 
an 


the 
ju 


th: 


an 


ad 
de 












, as 
nch 
wn 


‘am 


the 


ni- 
hat 


not 

of 
for- 
this 


of 


nce 
self 
on- 
ipt. 
law 
fair 
»ro- 
n.! 5 


nay 


the 
hly 
ent 
in- 
Phe 
ave 
1 of 


ing 
be 


plish 
stisfy 
the 
istry; 
ulas, 
d of 
prac- 
ound 
r, a 
iples 
logy 
suf- 
were 
ical, 
such 
ther 
s of 


abo: 
(2d) 





Lawyers and judges of today must 
be concerned also over the cost of 
litigation. Again, the legal profes- 
sion must avoid, if possible, the per- 
ils that appear to face the medical 
profession because of the high cost of 
medical care. It has been said, how- 
ever, in an article, ‘““The U.S. Bar’, 
in Fortune.'6 

Some progress has been made toward 
the solution of the problem [the cost 
of legal service] in the U, S. by re- 
ducing costs through simplified proce- 
dure, special courts for small claims 
and family matters, and conciliation 
machinery. In addition, many defend- 
ants in criminal cases now get help 
of substantial quality from a public 

defender paid by the state or from a 

legal-aid society. Voluntary organiza- 

tions of U. S. lawyers handle some 

300,000 cases a year without charge. 

Another contribution is made by law- 

yer-reference bureaus in large cities; 

through them people of moderate 
means find competent lawyers. 


Responsibilities of Lawyer 
Now Greater Than Ever 
Although, as I have said, the legal 
profession has undergone marked 
changes during the last fifty years, 
especially in size and in the complex- 
ity of its activities, and although 
there are present day developments 
which give cause for some concern, 
fundamentally there is reason for 
confidence that the Bar will con- 
tinue to perform its great respon- 
sibilities to clients, to the courts, 
and to the public interest with com- 
petence and with true allegiance to 
the fundamental principles of our 
juridical system. The lawyer of 
today has greater responsibilities 
than the lawyer of a generation ago, 
and greater versatility. 

The late Robert T. Swaine, in an 
address at the Chicago Law Club, 
described the American lawyer thus: 


Today the American lawyer . . . at- 
tempts to relate legal problems to 
their political, economic, and social 
implications. The teaching of our law 
schools is accentuating this broaden- 
ing... The clients of today also gen- 
erally recognize the interrelation of 
legal questions with political, eco- 
nomic -and social questions . . . The 


Fifty Years of Legal Change 





aed 


function of those of us who serve in- 
dustry, trade and finance is not alone 
to keep them technically within the 
law, but to do our part toward keep- 
ing them functioning smoothly, con- 
tributing to our national prosperity 
. . . to seek such solutions of the legal 
problems of our clients as are com- 
patible with changing social concepts 
and as will avoid the abuses of eco- 
nomic power to which our profession 
too often contributed in past decades. 


In essence, the function of the law- 
yer today is what it has always been 
under our system of government and 
law. He deals with what in one 
sense are imponderabies and intan- 
gibles, but in another the deepest 
realities. As Mr. Justice Sutherland 
once said, liberty and order are the 
most precious possessions of man, 
and the essence of the problem of 
government is reconciliation of the 
two. Order must not be sacrificed in 
the name of liberty, for that would 
be anarchy; liberty must not be lost 
in the name of order, for that would 
be despotism. The lawyer aids in 
the preservation of liberty for the 
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individual and for enterprise, but 
on terms consistent also with the 
preservation of order for all. 
Underlying all the addresses, pa- 
pers and discussions at the recent 
Annual Meeting of the American 
Bar Association has been the as- 
sumption that the system of liberty 
and order under law which is our 
heritage will persist. In the view of 
the profession, the assumption is 
justified. Our juridical system recog- 
nizes as self-evident truths that 
all men are created politically equal, 
that they are endowed by their Cre- 
ator with certain inalienable rights 
among which are life, liberty and the 
pursuit of happiness, and that to se- 
cure these rights, governments are 
instituted among men, deriving their 
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Fifty Years of Legal Change 


just powers from the consent of the 
governed, And our juridical system 
includes machinery to implement 
and protect these rights, without 
which they would be but paper decla- 
rations. A part of this machinery is 
the courts, which, independent of 
both executive and legislative power, 
are bound to administer justice ac- 
cording to law and without respect 
to persons, including the State, which 
is itself a juridical person—but one 
beneath the law. And a part of the 
machinery necessary for the protec- 
tion of these rights is our free and 
independent Bar, without whose aid 
as officers of the courts, participating 
with them in the administration of 
justice, the courts themselves could 
not operate with success. 

Our juridical system has persisted 
already for a substantial period of 
time—in germ since Magna Charta, 
1215, and in more developed form in 
England and in our colonial and 
later constitutional government since 
1689. By that date in England, as 


The Unknown Art of Making Peace 


(Continued from page 909) 


that the French people were bound 
to resist, and which compelled them 
to seize the first opportunity to re- 
enter the war. Bohemia and Moravia 
were swallowed, Poland was dis- 
membered, not only because Hitler 
was thirsty for territorial aggression, 
but also because he thought that 
such action would forever remove the 
possibility of an attack from the 
nations thus involved. 

Over twenty-five years ago a wise 
statesman proposed the following 
inscription to be placed on a monu- 
ment to commemorate the dead of 
World War I: “In war, resolution; 
in defeat, defiance; in victory, mag- 
nanimity; in peace, good will.” Not 
only was his suggestion rejected as an 
inscription, but it was disregarded as 
a national policy, and the titanic 
labors and strains of leadership of 
World War II fell upon the shoul- 
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was pointed out by President Hol- 
man in his address, “Our Common 
Heritage”, trial by jury indigenous 
only to the Anglo-American juris- 
prudence had developed from a body 
of witnesses to one which judged 
the facts, the Curia Regis had 
evolved into the King’s Bench, Court 
of Common Pleas, and the Ex- 
chequer, judges had become non- 
political, Star Chamber had come 
into and gone out of existence, the 
habeas corpus act had been passed, 
the Declaration of Right had been 
presented to the Prince and Princess 
of Orange, later William and Mary 
by the English Lords and Commons, 
and enacted into statute. Thereby 
free elections were assured, exces- 
sive bail and fines forbidden, and 
cruel and unusual punishments 
prohibited. And after 1689 the ju- 
ridical concepts, guaranties, and in- 
stitutions which thus had developed 
in England were transplanted to this 
continent and became fixed in the 
American and Canadian polity. 


ders of its author, Winston Churchill. 

Seldom is the victor wise enough 
to prescribe a peace that has a 
reasonable chance of permanence. 
And again I quote from Mr. 
Churchill: ‘“‘As it is, those who can 
win a war well, can rarely make a 
good peace, and those who could 
make a good peace would never 
have won the war.” 


Wellington Was Exception 

to Usual Peacemaker 

There is, however, one notable ex- 
ception. When, after the final defeat 
of Napoleon, the allied princes of 
Europe proposed the usual peace of 
territorial cessions and large indem- 
nities, the wisdom and farsighted- 
ness of the Duke of Wellington, 
whose campaigns in Spain had 
broken the back of Napoleon’s 
armies, and who, at Waterloo, had 
brought him to final disaster, led 
him to interpose and he wrote to 
Lord Castlereagh: 





From Magna Charta to 1689, the 
germinal period, is 474 years; from 
1689 to 1949 is an additional 260 
years, a total of 734 years. In the 
perspective of 4000 years of recorded 
history, this is not a long time. In 
the words of the Psalmist, it is “but 
as yesterday”. (“For a thousand years 
in thy sight are but as yesterday when 
it is past, and as a watch in the 
night.”—Psalm 90, Verse 4). Yet 
when looked at in the context of the 
autocracy which in one form or an- 
other has been the lot of most of the 
peoples of the world, this several 
centuries life-sweep to date of the 
juridical system of the Anglo-Ameri- 
can people, bespeaks a more than 
accidental endurance. It suggests 
that recognition of the “dignity and 
independence of the individual” is 
politically normal and that glorifi- 
cation of the State is a morbid condi- 
tion; that it is natural for man to 
be free, and that free institutions 
once developed will endure, 


In my opinion . . . the allies have 
no just right to make any material 
inroad on the treaty of Paris, al- 
though that Treaty leaves France too 
strong in relation to other powers; 
but I think I can say that the real 
interest of the allies should lead them 
to adopt measures which justice in 
this instance requires from them... . 

My objection to the demand of a 
great cession from France upon this 
occasion is that it will defeat the 
object which the allies have held out 
to themselves in the present and 
preceding wars. That which has been 
their object has been to put an end 
to the French Revolution, to obtain 
peace for themselves and their peoples, 
to have the power of reducing their 
overgrown military establishments 
and the leisure to attend to the 
internal concerns of their several 
nations and to improve the situation 
of their peoples. 

The allies took up arms against 
Buonaparte because it was certain 
that the world could not be at peace 
as long as he should possess or should 
be in a position to attain supreme 
power in France, and care must be 
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taken in making the arrangements 
consequent upon our success that we 
do not leave the world in the same 
unfortunate situation regarding France 
that it would have been if Buonaparte 
had continued in possession of his 
power. eee 

If the King [of France] were to 
refuse to agree to these cessions and 
were to throw himself upon his people 
there can be no doubt that these 
divisions would cease which had 
hitherto occasioned the weakness of 
France. The allies might take fort- 
resses and provinces which might suit 
them, but there would be no genuine 
peace for the world, no nation could 
disarm, no sovereign could turn his 
attention from the affairs of this 
country. ee 

We must on the contrary if we take 
these large cessions consider the 
operations of the war diverted until 
France shall find a suitable oppor- 
tunity to endeavor to regain that she 
has lost, and after having wasted our 
resources in the maintenance of over- 
grown military establishments in time 
of peace we shall find how little useful 
the cessions that we shall have ac- 
quired will be against a national 
effort to regain them. 

In my opinion then, we ought to 
continue to keep our great object, 
the genuine peace and tranquility of 
the world, in our view and shape our 
arrangements so as to provide for it... . 

With this in view, I prefer the 
temporary occupation of some of the 
strong places and to maintain for a 
time a strong force in France, both 
at the expense of the French govern- 
ment and under strict regulations to 
the permanent cession of even all the 
places, which, in my opinion, ought 
to be occupied for a time. These 
measures will not only give us during 
the period of occupation the military 
security which could be expected 
from a permanent cession but if 
carried into execution in the spirit in 
which they are conceived, they are in 
themselves the bonds of peace. 


Wellington, was successful, his ad- 
vice was heeded and as a result 
France and her neighbors remained 
at peace for nearly two generations. 

The next development in inter- 
national law must be the recognition 
that peace treaties must be fair and 
just, and that the coming generation 
of the vanquished shall not be com- 
pelled to live in squalor, privation, 
political serfdom and uncertainty 
because of them. Power must be 
conferred on the society of nations 


to take part in peace negotiations, 
power to insist on fair and just terms, 
and the nations of the world must 
have the right to say to the victors 
“thus far you may go and no farther. 
We have a stake in this treaty just 
as important and vital as yours. We 
demand a peaceful world and will 
not permit the imposition of peace 
terms which in the future will dis- 
turb that peace.” 

But even this is not enough. Power 
must be conferred on world society 
to correct injustices already done 
and to remove at the earliest practi- 
cable date those that the victors have 
already imposed. Yalta, Moscow, and 
Potsdam have already done untold 
damage. Much of Europe now 
writhes under unjust discrimina- 
tions, seizures of land and power at 
the expense of the helpless. Until 
these are removed, there can and 
will be no lasting peace. Where 
through ignorance, lack of wisdom, 
or lack of foresight we of the United 
States have been a party, open or 
tacit, to these things, the duty is 
clear and inescapable to admit our 
mistakes and move immediately 
toward their correction. 

In the United Nations we have at 
least an instrumentality which can 
and must be strengthened that it 
may proceed to lead the world in the 
path of enlightenment and compel 
those who will not recognize that, 
whether palatable or not, in the 
victory there must be magnanimity 
and in peace good will. For the sake 
of the sons and daughters of man 
still unborn, we cannot do less. It 
may become our duty to do far more. 
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on wills, deeds, contracts, books of account, and all kinds of documents. 








3260 Cedarbrook Rd. 





JOSEPH THOLL 
Examiner and Photographer of Questioned Documents 


HANDWRITING EXPERT 
CLEVELAND 18, OHIO 


Fairmont 3546 








November, 1949 * Vol. 35 973 










































































































@leriice 


RATES 15 cents per word for each insertion: 
minimum charge $1.80 payable in advance. 
Copy should reach us by the 15th of the 
month preceding month of issue. Allow two 


extra words for Box number. Address all 
replies to blind ads in care of AMERICAN 
Bar ASSOCIATION JOURNAL, 1140 North Dear- 
born Street, Chicago 10, Illinois. 





BOOKS 





USED LAW BOOKS BOUGHT AND SOLD. 
State Reports, Reporters System units, Digests 
~ ae Law Reports, Text- -Books, Eageee, 
R. OYLE, 


Cor 
508- 07 Leonhardt Bidg., Oklahoma City, Okla. 








LAW LIBRARIES OR LESSER COLLEC- 
tions of esteemed used law books purchased. 
Our 32-page printed catalog, free on request, lists 
some used law a we _ for ~_ also indi- 
t th of material we will purchase. 
Cuaston’s Pa Store, Baton Rouge 6, Louisiana. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLark BoarpMANn 
Co., Lrp., 11 Park Place, New York City. 





“ AND 4 HAUPTMANN,” Story of 
THE ~ ae by y Oe ae) we by 
ohn Hi ages, ustra- 
John rice, sO v. eee F 3-28 . Harine, 
15 Park iow New York 7, N. 





EVERYTHING IN LAW BOOKS, Geo. T. 
Biset Co., Philadelphia 6, Pa. 





LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Invinc Koras, Metropolitan Bldg., Vancouver 
Washington. 


LAW. BOOKS, NEW, USED, BOUGHT SOLD. 
bh Mitchell, 5738 Thomas Ave., Philadel 





ghia. | oe 
USED LAW BOOKS AT ATTRACTIVE 
prices, We buy and sell either one book or a 


complete library. Let us quote you prices. Harry 
Lake, 321 Kearny Street, San Francisco 8, 
California. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
osit—Immedimte Service—Write Nationa Law 
ook Company, 1110—13th St., N. W., Wash- 

ington, D. C. 





THOMAS LAW BOOK COMPANY PUBLISH- 

ers, Dealers, Importers. We Sell, We Buy, We 
Exchange. In Business 64 years. 209 N. 3rd, 
St. Louis 2, Mo. 





LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, - oq and texts—Law 
Libraries appraised and bo Nationa Law 
Liprary APPRAISAL ASSN., i S. Dearborn St., 
Chicago 5, Ill. 





WHEN YOU HAVE A DOCUMENT PROB- 
lem of any kind send for “Questioned Docu- 

ments, Second Edition,” 736 Pages, 340 Illustra- 

tions, $10 delivered. Also “Q 

Problems, Second Edition,” 546 — $7 de- 

livered. Apert S. Oszorn, 233 Broadway, New 

York City. 








MODERN BOOKKEEPING SYSTEM FOR 

Lawyers—Simple, complete, financial and work 
record on every case. Big time and money saver. 
Nothing like it. Send $14.50 subject to sotend if 
dissatisfied. All-in-One Systems, 431 Wall Street, 
Los Angeles 13. 





HANDWRITING EXPERTS 





BEN GARCIA, EXAMINER OF = ae CLASSES 

of questioned handwriting and yoewriting- 
9 years of practical experience. 711 E. & C. Bldg., 
Denver, rado. 





JUDICIAL ROBES—-CUSTOM TAILORED— 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. Bentiey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





INVESTIGATORS 





CALIFORNIA— GENERAL INVESTIGA. 

tions — Probate, missing persons, etc. Licensed 
expert. Victor W. Hatt, 58 Sutter Street, San 
Francisco 4, 





TRADE-MARK SEARCHES, FOREIGN AND 

State Registrations, etc. Instructions accepted 
only from awyers and registered patent agents. 
Carter’s Lawyers’ Service Bureau, “Trade-Mark 
eens » 1706 G Street, N. W., Washing- 
ton 6, D. C. 





CHICAGO & METROPOLITAN AREA. COM- 
plete, integrated investigative service for 
attorneys. Karl Whitaker, Roselawn, Indiana. 





MISCELLANEOUS 





AIDING YOUR INVENTOR-CLIENTS. THE 

Inventors & Manufacturers Associates, Inc., are 
interested in patented and pending commercial 
items of merit for manufacturing and sales dis- 
tribution. Our charges are only from royalties. 
5 Beekman St., New York City. 





ATTORNEYS ARE WELL EQUIPPED TO 
conduct a mail-order business on the side. 
Profitable. Small cost. Mathews Company, 4501 
Oakmont Street, Philadelphia 36, Pennsylvania. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents, Twenty-fi ve years’ experience. 
Formerly Rg soeeves by the United States 
Government as han amming supart in cases involv- 
ing handwriting. = & Finance Building, Pitts- 
burgh, Pa. Phone Atlantic 1911. 








LAW BOOKS—WE CAN SUPPLY THE FOL- 
lowing sets at this time: New York University 
Law rterly Review, Journal of Criminal Law 
and Criminology, Air Law Review, Notre Dame 
Lawyer, American Law Review, Central Law 
Journal, Oregon Law Review, Cincinnati Law Re- 
view, American Journal of International Law, 
U. S. Treasury Decisions under Internal Revenue, 
3 S. Interstate Commerce Commission Reports, 
S. Attorney General’s Opinions, Decisions of 
Commissioner 8 Ling U. S. Costs of Claims, 
American Law Reports, American Maritime 
Dennis & Co., Inc., 251 Main St., Buffalo, N. Y. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Cecrt Sxrrwitz, 


306 West Ist Street, Los Angeles 12, California. 


974 American Bar Association Journal 


EDWARD CaaS eeace, B.S. 24 CALI- 
a St., San 2D puaeeee a ¥ er poms 

of sus’ isput locuments 0 any 
kind in any ida ~ oy 1913. Reasoned 
expert opinions prepa: on demonstrable 
facts scientifically _ 

Services comprise authentication of handwriting 
of deceased and missing persons; diplomata; de- 
cipherment of charred, mutilated and sophisticated 
documents; microchemical analyses of writing ma- 
terials; age determinations of fi ane 


2 cal A etc. For t MIc8 case lyne v. 
App. (2d) 958, 962, 963; Re * Oa 


ye for American Claimants before Mixed 
laims Commission, ~~ States and Germany, 
1929-1939 Black Tom a nd Kingsland cases, New 
ork; Nos. 8103, 8117, et al. 

Impounded documents visited. anywhere for 
study, Western States and Hawaii in particular. 


Ww RISE STEEL CO., INC., 600 WEST 
lvd., Chicago 6, Illinois. Buyers of 
Steel Inventories. 30 Years of Steel Service. 


ACK- 
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POSITIONS WANTED 





ATTORNEY, 32, 12 YEAR’S GENERAL EX- 

perience, corporate, labor and administrative law, 
design, connection law firm or corporation legal 
sta ox 





LAWYER, TEN YEARS’ EXPERIENCE IN 
general practice, six years with state tax admin- 
istrative agency, desires salaried position. Box SM. 
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Nou UNDER ONE ALPHABET 





A New And Permanent ALR Digest 


The long desired, consolidated, permanent Digest for American Law Reports 
is here. It replaces the six separate Digests issued periodically during the thirty- 
year period covered by volumes 1-175 ALR. 


The continuing nature of ALR during that period made it impractical hereto- 
fore to consolidate these many separate Digests. Now such a consolidation is 
not only practical, but virtually imperative so that you may get the maximum 
use from both the cases reported in full and the famous annotations in ALR. 


This truly modern, full paragraph Digest has many innovations to meet the 


present-day need for greater speed and accuracy in research. 
Generous allowances are made to owners of the former ALR Digest. 


If you have not subscribed to this effective new tool, it will be to your advan- 
tage to contact either publisher. 


rHE LAWYERS CO-OPERATIVE PUBLISHING CO., ROCHESTER 3, N. Y. 





BANCROFT-WHITNEY COMPANY, SAN FRANCISCO 1, CALIF. 
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NUMBER 9 


Number 5 of our series of interesting and valuable 
excerpts from CORPUS JURIS SECUNDUM is now 
available and a limited number of copies has been set 


aside for complimentary distribution. T his one deals with 


PRIORITIES OF MORTGAGES 


Reprinted from C.].S. title 


MORTGAGES 


If you desire a copy just drop us a line and one 


will be mailed to you with our compliments. 


Because of the tremendous demand for the earlier 
numbers of this series, a reprint has been made and 
copies are now available if you have not already 


received them. 


THE AMERICAN LAW BOOK COMPANY 


272 FLATBUSH AVE, EXT, BROOKLYN 1, NEW YORK 

















